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The law of apportionment of state and federal death taxes has been called a grim counterpart to the classic prank of outfumbling a friend for the restaurant check.  Dutch treat is not the invariable rule, and a beneficiary may find that his supposed interest in the decedent’s estate has been drastically reduced, or even eliminated, if he is required to pick up the entire tab.

I. Introduction

The tax clause is one of the most important provisions contained in our clients’ estate planning documents, and many of us pay insufficient attention to it!

Wills and trust agreements are sophisticated, complicated documents.  As estate planners, we spend much time and intellectual effort crafting formula funding, dispositive, fiduciary and other clauses on behalf of our clients.  We may not spend as much time, however, on the tax apportionment clauses in our wills and trusts.  Even worse, such clauses in a client’s will and one or more trusts sometimes conflict or contradict one another.  How big of a deal is it?  For certain estates, it is not an overstatement to say that such clauses are the single most important provision in the estate planning documents -- and most likely to be either ignored or given only cursory review or examination.

Why are tax clauses (and apportionment generally) so important?  Failure to include an appropriate tax clause due to oversight, over reliance on boilerplate provisions, inartful drafting or insufficient appreciation of the nature of assets can lead to disastrous consequences, including:

· Disinheritance of intended beneficiaries

· Increase of aggregate tax liability

· Malpractice claims

Improper or ineffective allocation can increase aggregate tax liability!

Although apportionment is concerned primarily with allocating the burden of a fixed amount of death taxes, it may also affect the amount of tax itself, not merely its allocation.

Improper or ineffective allocation will become a larger and larger problem. 

The modern prevalence of nonprobate dispositions as part of the sophisticated estate plan heightens the importance of addressing tax apportionment questions.  Also, the common use of marital trusts to alleviate tax upon the death of the first spouse highlights the need to plan for the payment of taxes carefully, especially when the decedents’ children are not all related.

What can the prudent estate planner do?

Carefully consider the client’s desire with respect to the payment of transfer taxes and thoughtfully prepare the tax clause. A good estate plan will contemplate the applicable tax clauses in all estate planning documents (wills, revocable trusts, irrevocable trusts), consider the nature of property passing and to whom, and reconcile federal and state default statutes with the will and trusts.

To help the practitioner avoid the myriad traps and pitfalls, this outline reviews and addresses the rules governing the allocation of the burden of transfer taxes among recipients of gratuitous transfers in wills and trusts.  The goal is to impress upon the practitioner the importance of tax clauses, outline the relevant federal and Connecticut law, alert the planner to some common traps and issues and to provide some insight on how to avoid such problems.

II. Federal and Connecticut Tax Apportionment Law

Notwithstanding that wills and trust agreements often contain direction with respect to the payment of federal and state taxes, practitioners must learn and understand the complex web of federal and state apportionment law.  Unfortunately, there is a relative absence of judicial and administrative guidance in this area and the planner is left with piecemeal statutes sometimes pointing the practitioner in opposite directions.

1.
Federal Law  -  The Default Provisions
The Internal Revenue Code creates some limited federal tax reimbursement rules with respect to certain types of nonprobate assets includible in a decedent’s estate. However, these are not apportionment rules, strictly speaking, but they do confer upon the executor the right to seek and obtain reimbursement from beneficiaries following the executor’s payment of the tax.  The Code guidelines differ from true apportionment rules in that they require the executor to first pay the tax.

Relevant Statutes

A. Imposition of Estate Tax. IRC Section 2001(a)

Section 2001(a) of the Internal Revenue Code of 1986, as amended, imposes a tax on the transfer of the taxable estate of every decedent who is a citizen or resident of the United States.

B. Liability for Tax. IRC Section 2002

The executor of the decedent's estate is personally liable for the tax, whether on probate or nonprobate property.  

Though this section does not deal directly with apportionment, it is relevant to understanding the federal apportionment rules.  This section provides that the estate tax shall be paid by the executor.  This is applicable to the reimbursement rules, discussed below.  

It is important to emphasize that the executor’s duty to pay the federal estate tax is not limited to taxes attributable to probate assets; it extends to taxes attributable to nonprobate assets.  This can be tricky, of course, as nonprobate assets are not necessarily under the control of the executor.

C. Definition of Executor.  IRC Section 2203

"Executor" is defined as the executor or administrator of the decedent's estate, or, if none, then any person in actual or constructive possession of any property of the decedent.


D.
Right of Reimbursement. IRC Section 2205

To ensure that liability for the tax is clear, any recipient of nonprobate property who pays tax has a right of reimbursement from the estate.  IRC §2205.  Section 2205 also provides that, subject to a direction under the will of the decedent, taxes shall be paid out of the residue of the estate before its distribution. 


NOTE:  Intersection With State Apportionment Statutes

Riggs v. Del Drago, 317 U.S. 95 (1942), clarified that § 2205 does not preempt state law apportionment statutes by establishing a substantive right of reimbursement, nor is it intended to establish a federal apportionment to residue rule.  Rather, it simply provides that payment of tax is to be made from the estate where a nonprobate beneficiary pays federal estate tax.  As a result, § 2205 is applicable only if the decedent's will does not express a contrary direction and state law does not direct some form of tax apportionment. 

The Federal Recovery Statutes

A.
Reimbursement for Federal Estate Tax on Property Included Under § 2042.


Section 2206

Section 2206 grants the executor of an estate a right to recover estate tax from the recipients of life insurance proceeds includible in the gross estate under § 2042.  

The amount recoverable is pro rata.  This means that the amount bears the same relation to the total tax paid as the proceeds received by the beneficiary bear to the taxable estate.

To the extent a testator prefers to have insurance proceeds devolve to the beneficiary or beneficiaries free of federal estate tax, the right of recovery under § 2206 may be waived by a contrary direction in the decedent’s will.  Section 2206 does not require an express or specific reference to the statute or reimbursement right to waive reimbursement.  A general direction in the will to pay all taxes from the residue will suffice.  

Section 2206 contains an exception for insurance proceeds passing to a surviving spouse that qualify for the marital deduction. Such proceeds are not subject to the right of recovery for the payment of estate tax.  (Note, however, that § 2206 provides no such exception for insurance proceeds subject to the charitable deduction.  Fortunately, the Connecticut apportionment statute exempts such property from apportionment.) 

B.
Reimbursement for Federal Estate Tax on Property Included Under § 2041.


Section 2207

Section 2207 grants the executor of an estate a right to recover estate tax from the recipients of power of appointment property includible in the gross estate under § 2041.  

The amount recoverable is pro rata, which again means that the amount bears the same relation to the total tax paid as the property received by the beneficiary bears to the taxable estate.

To the extent a testator prefers to have general power of appointment property devolve to the appointee or appointees free of federal estate tax, the right of recovery under § 2207 may be waived by a contrary direction in the decedent’s will.  Section 2207 does not require an express or specific reference to the statute or reimbursement right to waive reimbursement.  A general direction in the will to pay all taxes from the residue will suffice.  

Like § 2206, § 2207 contains an exception for general power of appointment property passing to a surviving spouse that qualifies for the marital deduction. Such property is not subject to the right of recovery for the payment of estate tax.  (Note, however, that § 2207 provides no such exception for power of appointment property subject to the charitable deduction.  Again, the Connecticut apportionment statute does exempt such property from apportionment.) 

C.
Reimbursement for Federal Estate Tax on Property Included Under § 2044.

Section 2207A


Section 2207A grants the executor of an estate a right to recover estate tax from the recipients of qualified terminable interest property (“QTIP property”) for which the § 2056(b)(7) marital deduction was allowed.   

The amount recoverable is incremental.  That is, § 2207A permits recovery of the amount by which taxes were increased by inclusion of § 2044 property, meaning the incremental taxes without applying any deductions or credits. 

To the extent a testator prefers to have such § 2044 property pass to the beneficiary or beneficiaries free of federal estate tax, the right of recovery under § 2207A may be waived by a contrary direction in the decedent’s will.  Unlike §§ 2206 and 2207, however, waiver may only be made by specifically indicating an intent to waive the right to reimbursement.  Therefore, a general direction in the will to pay all taxes from the residue will not suffice.  

Unlike §§ 2206 and 2207, §2207A does not contain an express exception for §2044 property passing to a surviving spouse that qualifies for the marital deduction. Such proceeds are not subject to the right of recovery for the payment of estate tax, however, because the incremental tax attributable to an asset that qualifies for the unlimited marital deduction is necessarily zero.  Treas. Regs. § 20.2207A-1(a)(1).  This would obviously apply to the § 2055 charitable deduction as well.

D.
Reimbursement  for Federal Estate Tax on Property Included Under § 2036.


Section 2207B

Section 2207B grants the executor of an estate a right to recover estate tax from the recipients of property includible in the decedent’s estate pursuant to § 2036.

The amount recoverable is pro rata. That is, the amount that bears the same relation to the total tax paid as the property by the beneficiary bears to the taxable estate.

To the extent a testator prefers to have such § 2036 property devolve to the beneficiary or beneficiaries free of federal estate tax, the right of recovery under § 2207B may be waived.  Just as with § 2207A, any waiver may be made only by specifically indicating an intent to waive the right to reimbursement.  Therefore a general direction in the will to pay all taxes from the residue will not suffice.  

Unlike §§ 2206, 2207 and §2207A, this section does not contain an express exception for §2036 property passing to a surviving spouse that qualifies for the marital deduction. Thus, any such property would bear the burden of its fair share of estate tax.  However, this section provides that no tax shall be apportioned to a qualified charitable remainder trust

Noticeably absent from the Code are comparable statutes providing fiduciary recovery rights for nonprobate property passing under sections 2035, 2037, 2038, 2039 and 2040.  The effect of this is discussed generally in Part III below.

E.
The GSTT Apportionment Rule. Section 2603(b)

The GSTT scheme includes its own apportionment rules with respect to direct skips, taxable distributions and taxable terminations which trigger a generation skipping transfer tax.  Section 2603(b) provides that with respect to (i) a direct skip, the transferor will pay the tax, (ii) a taxable distribution, the distributee will pay the tax, and (iii) a taxable termination, the trustee will pay the tax.

These default rules may be waived by the governing instrument by “specific reference to the tax imposed by this chapter.”  IRC § 2603(b).  
2.
Connecticut Law  -  The Default Provisions
Many commentators suggest that a comprehensive federal tax apportionment scheme is necessary to cure the morass of state and federal apportionment law.  Alas, however, federal tax apportionment law remains quite limited. Consequently, most questions of tax apportionment are left to either state law or the governing instrument.  This section considers the applicability and operation of state law.  These, too, are default rules which apply only when the governing will or trust agreement does not provide otherwise.

A. Proration of the Federal and Connecticut Estate Taxes: The Proration Act.   § 12-401

Background.  Prior to the enactment of the Proration Act, the burden of federal and state estate taxes rested on the estate as a whole and were paid out of the residuary estate unless the will directed otherwise.  See McLaughlin v. Green, 136 Conn. 138 (1949); New York Trust Co. v. Doubleday, 144 Conn. 134, 139-40, 128 A.2d 192, 195 (1956).  Absent a directive to the contrary, the common law rule in Connecticut, and in most jurisdictions, was that taxes were paid out of the estate as if they were a typical administration expense.  Ericson v. Childs, 124 Conn. 66, 198 A. 176 (1938).  This rule was criticized because it often caused the residuary estate, which often goes to the testator’s closest relatives, to be partly or completely depleted by the payment of estate taxes on other gifts, both non-testamentary and testamentary.  Connecticut enacted the Proration Act in response to this criticism in 1945.

1. Section 12-401 

Connecticut law establishes a statutory presumption that federal and state estate taxes are to be prorated among the beneficiaries.  Cornell v. Cornell, 165 Conn. 376, 385-86, 334 A.2d 888 (1973); Bunting v. Bunting, 60 Conn.App. 665, 675, 760 A.2d 989 (2000). 

The Proration Act provides that the amount of the federal and Connecticut estate taxes paid with respect to any property required to be included in the gross estate of a decedent shall be “equitably prorated among the persons interested in the estate to whom such property is or may be transferred or to whom any benefit accrues,” except in cases where the decedent directs otherwise by will.    § 12-401.

2.
Purpose of the Proration Act

The Proration Act is intended to ensure that all the transferees of the property that constitutes a decedent’s estate will pay their fair share of the federal estate tax in the absence of a clear expression of intent by the decedent that it shall not apply.    12-401   

3.
Treatment of Nonprobate Property

Not every state apportionment statute applies to nonprobate property. The Connecticut Proration Act does apply to the transfer of property which does not pass by will or intestate succession and therefore does not come into the fiduciary’s possession as part of the probate estate.  Such assets include life insurance, jointly-owned property, property held in inter vivos trusts, etc.  

a. Generally

The Proration Act provides that the amount of estate taxes paid with respect to any property required to be included in the gross estate of a decedent shall be “equitably prorated among the persons interested in the estate to whom such property is or may be transferred or to whom any benefit accrues,” unless the decedent directed otherwise by will.    § 12-401 (emphasis added).  

b.
Definition of “persons interested in the estate”

The statute defines “persons interested in the estate” to include “all persons who may be entitled to receive or who have received any property or interest which is required to be included in the gross estate of a decedent or any benefit with respect to any such property or interest whether under a will or intestacy or by reason of any of the transfers, trusts, estates, rights, powers and relinquishment of powers, as severally enumerated in the Unites States Internal Revenue Code.”    § 12-400.  

c. Gross Estate

The gross estate of a testator includes both probate and nonprobate assets. §§ 2012(a), 2031(a), 2045.  See Bunting v. Bunting, 60 Conn. App. 665, 675, 760 A.2d 989 (2000) (finding that because no gift tax was paid when decedent made an inter vivos gift of stock and a company building, that gift was part of decedent's gross estate for federal estate tax purposes).  

d. Result

Because the gross estate includes taxes resulting from nonprobate transfers, and because “persons interested in the estate” is specifically defined to include persons who have received property or interest in the form of nonprobate assets, it is clear that the Proration Act is applicable to both probate and nonprobate assets.

4.
Waiver of the Proration Act

In addition to expressly opting out of the Proration Act (discussed below), its application can be avoided if  federal and Connecticut estate tax are paid by a party or parties in interest in a manner satisfactory to such parties.    § 12-401(b).

5. Equitable Apportionment Under the Proration Act
The Proration Act does not operate to apportion taxes to beneficiaries who receive property which did not generate any estate tax.  That is, the deductible disposition alone benefits from the deduction under this scheme, known as equitable apportionment.  “The estate taxes should be borne by those whose bequests contribute to the tax burden and, conversely, that all those whose legacies do not in any way create or add to [the] burden should not be required to bear it.”  Jerome v. Jerome, 139 Conn. 285, 292, 93 A.2d 139 (1952).  Thus, the marital deduction should be allocated to the property passing to the surviving spouse and the charitable deduction should be allocated to the property passing the charities.

B. Proration of Connecticut Succession Tax.   § 12-376

1. Section 12-376 Generally
This section is substantially similar to § 12-401 in that it makes proration the “rule, indeed, the mandate, to which exception is possible only if the testator clearly indicates that there is to be no proration.”  Morgan Guaranty Trust v. Huntington, 149 Conn 331, 179 A.2d 604 (1962).

Overriding  § 12-376 requires the same clear, definite and unambiguous language that must be used to opt out of § 12-401.

3.
Connecticut Law  -  Abatement Rules and Liability for Tax
Abatement v. Apportionment
The apportionment statute applies only to federal and state estate taxes, and not to debts and administrative expenses.  Where the residue is insufficient to pay such debts and expenses, other statutory provisions apply.  That said, apportionment and abatement do intersect.

Section 45a-365 outlines the priority of types of claims, § 45a-368 establishes the liability of beneficiaries, and § 45a-369 presents the order of liability of different beneficiaries.

1. Intersection with § 12-401

The order of liability of beneficiaries that is provided in § 45a-369 does not apply to the liability for an estate, succession, or other death tax with respect to property that is required to be included in the gross tax estate of a decedent.  The liability of beneficiaries under § 45a-368 is governed by the Proration Act. § 45a-369(d).



2.
Priority of Claims Under § 45a-365
a.
Generally

Under § 45a-365, taxes are entitled to preference in the settlement of a decedent’s estate.  In the order of priority, taxes are fourth, following funeral expenses, expenses of settling the estate, and claims due for the last sickness of the decedent. 




The order of priority under § 45a-365 is:

1. Funeral expenses.

2. Expenses of settling the estate.

3. Claims due for the last sickness of the decedent.

4.
All lawful taxes and all claims due to the state of Connecticut and the United States.

5.
All claims due any laborer or mechanic for personal wages for labor performed by such laborer or mechanic for the decedent within three months immediately before the death of such person.

6.
Other preferred claims.

7. All other claims allowed in proportion to their respective amounts.



b.
Solvent Versus Insolvent

The priority of claims does not change regardless of whether the probate court denominated the estate as solvent or insolvent.  Computerx Pharmacy v. Appeal Probate Court, No. CV91 282046S at 3 (Conn. Super. 1991).

3.
Liability of Beneficiaries Under § 45a-368

a. Generally

According to § 45a-368, a beneficiary is liable for taxes to the extent of the fair market value on the date of distribution of any assets the beneficiary received from the estate, when the taxes have not been recovered previously out of the fiduciary’s assets. § 45a-368.  

b.
Exceptions

In order to impose liability upon a beneficiary under § 45a-368, there cannot be sufficient assets available for the purpose in the fiduciary’s hands, in the hands of persons above the beneficiary in the order of liability outlined in § 45a-369, or by the enforcement, under § 45a-266, of any lien, security interest, or other charge the beneficiary holds against the assets of the decedent specifically disposed of by will or passing to a distributee, or against the proceeds of any policy of insurance in the life of the decedent payable to a named beneficiary.

c.
Tax Arising From Property Included in the Gross Estate

Taxes arising from property included in the gross estate are governed by the Proration Act,   § 12-401, and therefore the order of liability of beneficiaries that is provided in   § 45a-369 does not apply.  Rather liability of beneficiaries under   § 45a-368 is governed by the Proration Act.

4.
Order of Liability of Beneficiaries Under § 45a-369

a. Exception for Express or Implied Intent

The express or implied intention of a testator to prefer certain beneficiaries is effective to vary the order of liability proscribed in this section. § 45a-369(e).




b.
Statutory Order of Liability

Beneficiaries are liable, as outlined in   § 45a-368, in the following order:

1. Distributees.

2. Residuary beneficiaries.

3. Beneficiaries of general dispositions.

4. Beneficiaries of specific dispositions of personal property.

5. Beneficiaries of specific dispositions of real property.

6. Transfer on death beneficiaries.

c.
Tax Arising From Property Included in the Gross Estate

Taxes arising from property included in the gross estate are governed by the Proration Act,   § 12-401, and therefore the order of liability of beneficiaries that is provided in § 45a-369 does not apply.

III.
Tax Clauses in Will and Trust Documents


Only after learning and understanding the various federal and state apportionment rules, and clearly ascertaining the client’s intent, should the practitioner attempt drafting tax clauses for wills and trusts.  Including boilerplate clauses without careful consideration should not even be considered.  In fact, in many cases documents without tax clauses would do less harm than documents with boilerplate clauses included merely because they were in the form book.


Also, because the law may change or the testator may move, the careful practitioner will include comprehensive tax clauses in her documents even if the statutory default provisions comport with the testator’s intent.  


1.
Opting Out of the Default Provisions

The Proration Act (and § 12-376) specifically allows the testator to direct how he or she would like taxes to be paid. In order to override the default provisions, however, it is absolutely crucial that the language in a will or inter vivos trust must be clear, definite and unambiguous such that the intent of the testator to opt out of the default provisions is manifest. 

Will or Trust Agreement?

The testator has a broad power to provide by will for a different method of apportionment.  And, though a settlor of an inter vivos trust may provide for a different method of apportionment, such method will apply only to the several interests in the property transferred by the trust. See Schiaroli, Apportionment of Federal and State Estate Taxes in Connecticut, 20 Conn BJ 198, 216

A. Specificity

Much Proration Act litigation concerns whether a testator had made a direction contrary to apportionment.  See generally McLaughlin v. Green, 136 Conn. 138, 69 A.2d 289 (1949) (addressing whether direction against proration in a will applied to death taxes caused by ante mortem transfers); Jerome v. Jerome, 139 Conn. 285, 93 A.2d 139 (1952) (determining whether there was an effective prohibition against proration in the will); Union & New Haven Trust Co. v. Sullivan, 142 Conn. 685, 116 A.2d 908 (1955) (deciding whether direction against proration in will created a general power of appointment applied to the estate taxes imposed on the donee’s estate on the exercise of power, thus causing taxes to be paid by the testator’s estate); New York Trust Co. v. Doubleday, 144 Conn. 134, 128 A.2d 192 (1956) (deciding whether there was an effective direction against proration).  

The testator can direct that taxes be handled in a matter other than that proscribed in the Proration Act.    § 12-401.  Since the practical effect of testamentary direction against proration of federal and state succession taxes is to increase the size of some testamentary gifts by shifting the burden of absorbing taxes to others, the directive must be clear and unambiguous. New York Trust Co. v. Doubleday, 144 Conn. 134, 141 (1956), 128 A.2d 192, 193; Crump v. Crump, 20 Conn. Supp. 471, 474, 140 A.2d 143 (1957).

Again, it is critical that the testator who wishes to exercise control over estate and succession tax payment opt out of the default statutory provisions with very specific language.
B. Probate Versus Nonprobate Property

The Proration Act default rules require that estate taxes be apportioned against all assets, probate and nonprobate.   § 12-401.  See discussion above for a more detailed analysis.  

1.
Application to Probate and Nonprobate Property

In cases where the will has a directive contrary to apportionment, whether the clause applies to both probate and nonprobate assets is determined based on the wording of the clause and whether it is effective.  Crump v. Crump, 20 Conn. Supp. 471, 474, 140 A.2d 143 (1957).  With the correct wording, the clause can apply to nonprobate as well as probate assets. Id.  A New York case determined that when the testator treats inter vivos transfers and testamentary transfers with equal consideration, it is indicated that the testator intends to forbid discrimination against one type of transfer or another.  Matter of Andrade, 177 Misc. 532, 533, 31 N.Y.S. 2d, 25, 26 (1941).


2.
Drafting The Tax Clause
A good tax clause should expressly state (1) what gifts or beneficiaries are freed of the burden of taxes, (2) what taxes are affected, and (3) where the burden of taxes is shifted” and “[w]hile a clause may be effective even if it does not expressly cover these three elements, the use of a vague clause invites a lawsuit.

The following is a list of several elements practitioners should consider including in a well-crafted tax clause:

a. Effective override of state apportionment statutes;

b. Effective override of federal apportionment statutes;

c. Enumeration of the taxes to which the clause applies;

1. federal estate tax

2. state estate tax

3. state succession tax

4. state inheritance tax

5. generation skipping transfer tax

d. Direction as to the fund or funds from which taxes are to be paid;

e. Direction as to apportionment of nonprobate assets;

f. Direction as to apportionment of property devolving which generates no tax (equitable apportionment);

g. Whether apportionment is to be pro rata or incremental;

h. Apportionment of credits; and

i. Direction as to specific GSTT apportionment issues.


3.
Other Tax Clause Drafting Considerations

A.
Conflicting Clauses in Multiple Documents
The use of pour over wills and revocable trusts is pervasive in Connecticut.  In such plans, the practitioner must pay particular attention to ensure that the tax clauses in the will and the revocable trust are coordinated to effect the intent of the testator/settlor.  To the extent clauses contradict one another, the will would control as to all property except that passing are held by a trust.


B.
Liquidity Concerns

Notwithstanding the fact that the Internal Revenue Code provides for the right of recovery for certain includible nonprobate property, a well crafted tax clause will direct apportionment in the will and trust rather than relying on these provisions.  This is because the federal statutes are not apportionment statutes, but rather rights of recovery.  The executor is responsible for the payment of tax.  Therefore the executor is not entitled to collect the prorata or incremental tax before it is remitted to the IRS.  This can cause obvious liquidity problems where the nonprobate assets constitute a large proportion of the estate’s assets.  To avoid such problems the planner can simply include language in the will and trust directing apportionment for the payment of tax from these assets.
IV.
Common Tax Clause Traps

1.
Residue Insufficient to Pay Tax 
Suppose a testator effectively overrides the statutory presumption of apportionment among all beneficiaries and provides that all estate taxes shall be paid from the residue, but the residue is insufficient to pay all such taxes?  

There is no statute that specifically addresses how estate taxes are to be apportioned when a will successfully directs payment of taxes but there are insufficient monies in the designated fund.  Generally, though, if the residue is insufficient, specific devices, legacies and other interests will be abated in the same manner as when debts exceed the residue.

A.
Connecticut Case law

Mosher v. United States, 390 F. Supp. 1041 (D. Conn., 1975).  In Mosher there were sufficient monies to pay some but not all of the taxes out of the designated fund.  The issue was whether the otherwise effective clause opting out of the apportionment statute nullified the entire clause with the result that all taxes should be apportioned according to the statute.  The court found that the clause was still effective to the extent that there were monies in the designated fund.  The court found that “[w]here, as here, a tax clause is meticulously crafted to avoid proration, it will control.”  Id. at 1044.  Therefore, the Mosher court found that the language in the will was sufficient to overcome the statutory presumption that taxes were to be prorated under § 12-401.  Also, the court found that because the statute was inapplicable, the charitable legacies had to ratably abate, along with the bequests to other legatees, to satisfy the payment of taxes, and therefore the estate was not entitled to a refund.
B.
New York Case law

Connecticut’s Proration Act is based on New York’s, and therefore New York cases are particularly instructive.  In New York, “[I]t is a well-established principle that when the fund indicated in the will as the source of all tax payments, is either nonexistent or insufficient to pay estate taxes in full…” the New York apportionment statute “then becomes operative. Under that rule all persons benefited contribute to the tax in proportion to their respective benefits.” In re Estate of Kramer, 78 Misc. 2d 662, 665, 356 N.Y.S.2d 984, 989 (1974).


a.
In the Matter of the Estate of Irene D. Collia, 123 Misc.2d 1014, 475 N.Y.S.2d 237 (1984).  

In Collia, the decedent’s intent was to have taxes arising from all testamentary and non-testamentary assets paid from the residuary.  The residuary monies, however, were insufficient.  The court stated that “where the fund indicated in the will of a decedent as the source of all tax payments is either nonexistent or insufficient to pay estate taxes in full, the statutory rule of apportionment becomes operative, and the tax is required to be equitably allocated against all persons interested in the estate in proportion to their respective benefits.”  Id. at 1018. 


b.
Matter of Andrade, 177 Misc. 532, 31 N.Y.S.2d 25 (1941).  

Andrade held that when the testator contemplated that a specific fund would be sufficient to pay all estate taxes and expenses, and treated inter vivos transfers and testamentary transfers with equal consideration for that purpose, it indicated that the testator forbid discrimination against one type of transfer or another.  Id. at 533.  The court also stated that the opposite result would be unjust, as one person’s benefit would be improperly and unlawfully reduced, while the other’s would be freed from contribution altogether.  Id. at 534. 

2.
Increase in Aggregate Tax Liability

Overriding the default apportionment statute without carefully considering the consequences can increase the aggregate tax by apportioning tax to assets qualifying for the marital or charitable deductions.

Suppose a testator leaves her residuary estate equally to her children and a qualified charity.  Suppose further that her will contained a standard burden-on-residue tax clause, which purported to charge all estate taxes to the residue and to waive all rights of reimbursement for estate taxes.  What result?

Under similar facts in the Estate of Bradford, TCM 2002-238, the IRS assessed additional tax asserting that taxes must be subtracted prior to the split, reducing the amount of the gift passing to the charity and thereby increasing the tax liability by several hundred thousand dollars.

3.
Unintended Distribution/Disinheritance

Overriding the default apportionment statute without carefully considering the consequences can cause unintended distributions and even unintended disinheritance of a beneficiary.

Suppose a testator desires to benefit his two children equally.  His assets consist of a business interest worth $1,000,000 and other assets worth $1,000,000.  Child A is an employee of the business.  In order to ensure A’s control of the business, father makes a specific bequest of the business interest and left the residue to A and Child B equally, after off-setting A’s specific bequest.  Suppose further that father’s will contains a boilerplate payment of tax out of the residue tax clause, without apportionment.  Because the estate tax will be paid wholly by the residue, A will receive a greater proportion of father’s estate and pay less tax than B – to the frustration of father’s intent.

352859 v.01

� Scoles and Stephens, The Proposed Uniform Estate Tax Apportionment Act, 43 Minn.L.Rev. 907 (1959).


� Typical language provides: I direct my Executor to pay from my residuary estate, as administration expenses, without apportionment, all estate, inheritance, succession, and death taxes (including interest and penalties thereon) with respect to any property required to be included in my gross estate for purposes of such taxes, whether such property passes under this will or otherwise.


� Note, 37 A.L.R.2d 7, 13-14 § 1; see Cornell v. Cornell, 165 Conn. 376 (1973).
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