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I.
INTRODUCTION

All educators including administrators, special education teachers, related services personnel, school psychologists, and regular education teachers, are partners along with parents in ensuring that the needs of students with disabilities are met within our public school classrooms.  The IEP Team (known in Connecticut as the PPT
 Team) administrator, however, bears the weighty burden of ensuring that all aspects of this highly complex and heavily procedural law are fully complied with.  Other members of the team rely on the IEP Team administrator to know the required components of an IEP, ensure compliance with parental notice and consent requirements, and to provide leadership in making difficult decisions about the appropriateness of IEP components and student placement decisions.  To effectively serve the district, the IEP Team administrator must not only know the basics of the law, but must be aware of its detailed requirements.

Even those familiar with some of the basic requirements under the IDEA must also become knowledgeable about some of the specific changes made to this law as a result of the passage of the Individuals with Disabilities Improvement Act of 2004 (“IDEA 2004”).  The IDEA 2004 is already in effect and will impact decision-making regarding services and programming for eligible children.  Final regulations accompanying IDEA 2004 have been released and will go into effect on October 13, 2006. 

What follows is a detailed outline designed to familiarize the IEP Team administrator with the law’s requirements and to assist in avoiding litigation, including both due process hearings and complaints to the State Department of Education (“SDE”).

II.
ELIGIBILITY

A. Children with disabilities who, by reason of (certain types of disabilities, enumerated below), need special education and related services. 

1. Special education is defined as “specially designed instruction, at no cost to the parents, to meet the unique needs of a child with a disability.” 

a. If a child needs a related service only, he/she is not considered to be eligible for services under the IDEA.

2. Related services are defined as “transportation and such . . . developmental, corrective, and other supportive services as are required to assist a child with a disability to benefit from special education.”  Related services include:

a. speech-language pathology and audiology services

b. interpreting services

c. psychological services

d. physical and occupational therapy

e. recreation (including therapeutic recreation)

f. early identification and assessment of disabilities in children

g. counseling services (including rehabilitation counseling)

h. orientation and mobility services

i. medical services for diagnostic or evaluation purposes

IDEA 2004 specifically excludes “a medical device that is surgically implanted, or the replacement of such device.”  (i.e. cochlear implants)

Specifically, districts are not responsible for 1) cochlear implants; 2) optimizing the functioning of implants (i.e. mapping); or 3) maintenance or 4) replacement.  34 C.F.R. 300.34  Districts are responsible for ensuring that the external components are functioning properly, i.e. by routinely checking to determine if the batteries are charged. 34 C.F.R. 300.113 
j. school health services and school nurse services
k. social work services in schools 

l. parent counseling and training

i.
assist parents in understanding the special needs of their child; and

ii.
provide parents with information about child development; and 

iii.
help parents to acquire the necessary skills that will allow them to support the implementation of their child’s IEP or IFSP.

B.
Qualifying disabilities:

1. mental retardation (*In CT: intellectual disability)

2. hearing impairment including deafness

3. a speech or language impairment

4. visual impairment including blindness

5. serious emotional disturbance
*Must meet specific IDEA criteria

*Must be exhibited over a long period of time and to a marked degree

6. orthopedic impairment

7. autism

8. traumatic brain injury 

9. other health impairment (“OHI”)

a.
 “limited strength, vitality, or alertness, including heightened alertness to environmental stimuli, that results in limited alertness with respect to the educational environment that is due to chronic or acute health problems…that adversely affects educational performance.”

b.
ADD/ADHD child MAY be eligible, but condition must be chronic, adversely affecting educational performance (not just have a need for related services such as dispensing medication, or classroom modifications such as preferential seating).
c.
IDEA 2004 adds Tourette's syndrome as example of type of chronic condition that may qualify under OHI.
The Connecticut SDE has added a new subcategory of eligibility for ADD/ADHD on its IEP.  However, guidance states that a student must first meet the OHI eligibility requirements and then meet the ADD/ADHD requirements.

10. specific learning disability

*IDEA 2004 no longer requires the use of the severe discrepancy standard to determine eligibility for a SLD (i.e. comparison of achievement and ability).  SDE Guidance states that “districts should not rely solely on the discrepancy formula to make determinations as to whether a child has a learning disability.  
In fact, states “must permit the use of a process based on the child’s responsiveness to scientific, research based interventions.”  34 C.F.R. 300.307
Child MAY have a SLD if:  “child does not achieve adequately for the child’s age or to meet State-approved grade level standards.”  34 C.F.R. 300.309 (an SLD determination no longer involves achievement versus “ability.”)

However, to determine eligibility under SLD, a PPT must first determine that the lack of achievement is not due to lack of appropriate instruction.  Therefore, it must consider as part of its evaluation: 1) data that shows that prior to, or as part of, the referral process, child was provided appropriate instruction (in reading or math) in regular education settings by qualified personnel; and 2) data-based documentation of repeated assessments of student achievement at reasonable intervals reflecting achievement of progress during instruction, which was provided to the parents.  District must also promptly request consent to evaluate in order to determine eligibility if – prior to referral the child has not made adequate progress after an appropriate period of time when provided with appropriate instruction.  34 C.F.R. 300.309
11. deaf-blindness

12. multiple disabilities

13. developmental delay

NOTE:  Federal law permits the category of developmental delay to be used from age 3 through 9.  However, state law limits this category to ages 3-5, therefore a child must satisfy the criteria of another eligibility category after age 5 in order to continue to receive services.
NOTE:  A student may have a disability of the type enumerated above, but if he/she does NOT require special education with or without related services, he/she DOES NOT qualify under the IDEA.
C. Eligibility Pitfalls:

1. Overidentification – parents and well meaning staff members will frequently pressure the IEP Team administrator to identify the child at issue as eligible for IDEA services, even when he/she does not meet the eligibility criteria listed above.  

a. Identifying a child as a child with a disability does a disservice to the child, potentially labeling him/her as disabled needlessly.

b. Overidentification robs eligible students of resources that frequently are overstressed.

c. Identification brings a student under the procedural protections of the IDEA, which are cumbersome and can be costly to the district.
d. Finding eligibility just to ensure provision of regular ed interventions and services is not appropriate.  Re-focus on differentiated instruction and regular education interventions.
2. Misidentification – parents and well meaning staff members will often be tempted to place a child in an eligibility category which is commonly viewed in a less pejorative way by society at large.  

a.
If a child clearly fits within a certain eligibility category, place him/her in that category – referring to students by the wrong eligibility category may only deprive them of needed services, including transition services and the involvement of other agencies.

b.
Even if a parent wants a particular label today, he/she may accuse the district later of misidentification. 



3.
“Primary” vs. “Secondary” disability

Neither the IDEA nor accompanying state provisions recognize these terms.  The IEP Team Administrator must ensure that there is a clear correlation between identified weaknesses and the student’s goals/objectives.  

III.
EVALUATIONS:
A. Conduct of Evaluations:


After referral, a LEA has an obligation to conduct a full and individual evaluation for each child being considered for eligibility under the IDEA.   The purpose of the evaluation is to determine:

1.
If the child qualifies under the IDEA, and

2.
the educational needs of the child. 

B.
Factors to consider in evaluating the child:

1.
Evaluations and information provided by the parent.

2.
Information that will allow the child to participate in the general 

curriculum.

3.
Current classroom based, local and state assessments and observations. 
C.
Extent and Conduct of Evaluation:

1. IDEA 2004 expands the purpose of assessments to include the gathering of “relevant functional, developmental and academic information.”
2. Evaluation must be sufficiently comprehensive to identify all the child’s educational needs, whether or not they link to the child’s disability category.

3. Assessments and evaluation materials must be selected and administered so as not to be discriminatory on a racial or cultural basis.

4. Must be provided in the language and form most likely to yield accurate information as to what the child can do academically, developmentally and functionally (Cf.  previous language which required it to be in “child’s native language or other mode of communication, unless it is clearly not feasible to do so”).

5. Should measure the extent to which a child has a disability and needs special education, not a child’s limited English proficiency.

6. Standardized tests given to a child must:

a. Be valid and reliable,

b. be administered by trained and knowledgeable personnel in accordance with test instructions,

c. if conducted under non-standard conditions, include a description of the extent to which the administration varied from the standard conditions must be included in the evaluation report.

7. No single procedure may be used as the sole criterion for determining whether a child is a child with a disability or the content of his/her program. 

D.
Timelines

1.
Federal vs. State Timelines
a. IDEA 2004:  Eligibility determination must occur within 60 days of receiving parental consent or within the state-determined timeframe, if one exists.  (IDEA regulations also gives another 30 days to write the IEP).
b. BUT Connecticut continues to require that IEP be implemented within 45 school days from the date of referral.  Thus, still have only 45 school days to complete the process and implement IEP.

c. IDEA 2004 specifically defers to the state timeline, so the state timeline is still in effect.
2.
SDE Guidance:



a.
Can NOT impose cut off date for referrals at end of year.

b.
For referrals received at end of year, may NOT defer 
until the start of next school year.


c.
IDEA 2004 imposes 60 calendar day timeline for 
evaluation.  In addition, existing federal regulations 
provide only 30 calendar days to write the IEP once a 
child is found eligible (thus, 60 days to evaluate; 30 days 
to write the IEP).
d.
Nonetheless, because IDEA 2004 defers to State timelines, FOLLOW 45 SCHOOL DAY TIMELINE from referral to implementing IEP.  For end of the year referrals, determine whether you will run afoul of federal timeline (90 calendar days from consent to write IEP) if you wait.  If so, need to expedite process.

e.
Preschool child entitled to FAPE on and after the child’s 
3rd birthday, even if happens outside the school year.  (10-
76d-1)


3.
Exceptions to (Federal) Evaluation Timelines:


a.
If the student enrolls in a new school district after 
beginning the evaluation process in the prior school 
district, but only if the new school district is making 
“sufficient progress to ensure prompt completion” of 
the evaluation and the parent and the new school district 
agree on a specific date for completion of the evaluation.


b.
If the parent “repeatedly fails or refuses to produce the 
child for the evaluation.”

· 
This refers to parents who cancel multiple 
appointments for testing, fail to show up, etc.  In order 
for this exception to apply, the parent must refuse to 
the produce the child on multiple occasions, and the 
refusal must be well documented.
E.
Parental Refusal to Consent to Evaluations 

1. If the parent fails to respond to, or does not consent to, the evaluation request, the district “may pursue” the due process procedures to conduct the evaluation. 

2. May NOT file for due process to override lack of consent to provide initial services.

3. CT:  has requirement for WRITTEN parental consent in order to place in private schools.  MUST file for due process if no parental consent for private school placement, but not if the private school is the child’s initial placement.

F.
Screenings vs. Evaluations 


IDEA 2004 provides that teacher or specialist screenings to determine appropriate instructional strategies for curriculum implementation shall not be considered eligibility evaluations.

More flexible - if a screening is applied to all students, clearly not an evaluation under IDEA 2004.  Even if applied to one student, if the purpose is to enhance “good teaching,” as opposed to determining eligibility or related services, it will not be considered an evaluation.


G.
Reevaluations 


1.
Needed if: 


a.
the district determines that the “educational or related 
services needs, including improved academic 
achievement and functional performance, of the child 
warrant a reevaluation.”  (Cf.“conditions warrant 
reevaluation”)


b.
the parent or teacher requests a reevaluation. 

*Keep in mind that the purpose of reevaluation is no different than for initial evaluation, i.e. to determine if the 
child is a child with a disability and the educational needs; present levels of academic achievement and related development needs; whether the child continues to need special education/related; and whether any additions or modifications are needed to help meet goals and to participate in general curriculum.


2.
Limits on Reevaluations:


a.
not more than 1x/year, unless the parent and district agree 
to more frequent re-evaluation.



b.
at least once every three years “unless the parent and 


the LEA agree reevaluation is not necessary.”


3.
Reevaluation Not Required before Graduation or Aging Out:

a. No requirement to evaluate before termination of a child’s eligibility due to graduation from secondary school with a regular diploma, or due to exceeding the age eligibility for FAPE under state law.
b. Used to be a concern about a “change in placement.”

c. Still will have parents asking for evaluations for post-secondary issues (i.e. DMR eligibility, college accommodations, etc.)
d. BUT- must complete “Summary of Performance.”  *SDE has developed a model form along with new IEP.  Districts should make sure that a summary of performance does not outline services still needed which SHOULD have been provided.
E.
Independent Educational Evaluations (IEE):

1. Parent’s right to an IEE is triggered by the parent disagreeing with a publicly initiated evaluation.

a. school districts must provide information regarding IEEs, including where one may be obtained and the school district criteria for the conduct of an IEE.

b. If confronted by a request for an IEE, school district must either go to a hearing to show that its evaluation is appropriate, or pay for the IEE.

2.
Must be conducted pursuant to the same criteria that apply to evaluations conducted by the district.

3.
A parent requesting an IEE may be asked “why” by a school system, but the parent is not precluded from securing an IEE if no answer is provided.

4.
School system may not “unreasonably delay” the IEE.

5. If a parent obtains an IEE (not necessarily at public expense), the IEP team must consider the evaluation if it meets agency criteria.

F.
Evaluation Pitfalls:

1. Follow-through – If the parent consents to an evaluation, staff should follow up right away.  It is frequently difficult to explain a long delay, particularly if the evaluation is spurred by a child’s declining performance.

2. Changing the nature of the evaluation - A parent must knowingly consent to the evaluation procedures used.  If a parent consents to one evaluation, it is not a blanket consent to conduct any evaluation the school district may wish to administer.

3. Evaluation Timelines – Follow State 45 school day time line, but be cautious about end of the year referrals.

4. IEE vs. “Outside Evaluation” – Be sure to properly characterize a parent’s request for an “independent” evaluation.  Often, parents may be asking for an evaluation which may not fit the definition of an IEE.  
5. District has the right to conduct its own evaluations FIRST.  Don’t immediately jump to agreeing to an outside person.  If you do choose an outside person, OBTAIN CREDENTIALS.

6. Provide parents with copies of completed reports PRIOR TO PPT, so they are not reading it for the first time at PPT.
IV.
IEP REQUIREMENTS
A. What is an IEP supposed to accomplish?

1. The provision of a Free, Appropriate, Public Education (“FAPE”);

a. The IDEA defines FAPE as special education and related services provided at public expense, under public supervision and direction, without charge; meeting the standards of the SDE, including preschool, elementary, and secondary school education, provided in conformity with an IEP that complies with the IDEA.

b. In order to provide FAPE, the IEP must be designed to confer meaningful educational benefit.

2. In the Least Restrictive Environment (“LRE”)

a. An LEA must ensure that, to the maximum extent appropriate, children with disabilities, including children in public or private institutions or other care facilities, are educated with children who are non-disabled.

b. Special classes, separate schooling or other removal of children with disabilities from the regular educational environment occurs only if the nature or severity of the disability is such that education in regular classes with the use of supplementary aids and services cannot be achieved satisfactorily.

c. LEAs must ensure that a continuum of placements is available for children with disabilities.

d. The IEP team must make placement decisions, annually; making the child’s placement in accordance with the IEP, as close as possible to the child’s home, to be educated in the school that he/she would attend if non-disabled (unless some other arrangement is required).

e. For nonacademic activities and extracurricular activities (meals, recess, etc.) an LEA should ensure participation with non-disabled children to the maximum extent appropriate.

B.
*Composition of the team:

1.
Parent.

2.
Not less than one regular education teachers if child will or may participate in regular education services.  The regular education teacher(s) must not only be present -- but must actively participate in relevant team decisions and discussion.  Districts are strongly encouraged by OSEP to seek input from regular education teachers who do not attend the IEP meeting (and it is good practice to do so). 

3.
Not less than one special education teacher.

4.
Representative of the school district qualified to provide, or supervise the provision of, special education services AND knowledgeable regarding the regular education curriculum AND knowledgeable about the availability of LEA resources.

5.
Someone qualified to interpret assessment data (this person can be the same person as one of the previous categories).

6.
Anyone invited by parent/district “who have knowledge or special expertise regarding the child” -- the determination of who has knowledge or special expertise is made by the party inviting the additional participant (OSEP commentary attempts to discourage attorney participation). 

7.
The child with a disability, if appropriate.

8. If a child is in a private or out-of-district placement, a representative of this facility should also be invited.  If a child is transitioning to a new program within the district, representatives from both programs should also be in attendance.  

Note:  If such persons are unable to attend the PPT, the district should have procedures in place to ensure that all relevant information is appropriately exchanged.  



9.
For child transitioning from Birth-to-Three, invite should be sent to coordinator of that program for initial meeting.

10.
*In CT – CGS 10-76ee requires an “administrative 



representative” who shall be “a person other than the child’s 


teacher, who is qualified to provide or supervise the provision 


of special education.”


C.
NEW IDEA 2004 – Excusal of PPT Members
1.
Parents and the district can consent in writing to excuse a member of the PPT if his/her attendance is not necessary because the PPT member’s area of curriculum or related services is not being modified or discussed in the meeting.  
2.
IF, the person’s area of curriculum or related services is being discussed, the PPT member must submit written input into the development of the IEP prior to the meeting in order to be excused.  

3.
SDE has developed a model form along with new IEP.
D.
Components of the IEP:

1.
Statement of the child's present level of academic achievement and functional performance, including how the child's disability affects involvement and progress in the general curriculum--

a.
should be directly related to other components of the IEP, such as goals and objectives and special education and related services to be provided to the child.

2.
Statement of measurable annual goals, including academic and functional goals, *including benchmarks, or short-term objectives--

a.
must address involvement/progress in the general education curriculum, even for students in a separate classroom/school; and 

b.
must address each of the child's other educational needs resulting from the child's disability, including social, emotional and behavioral deficits (need behavioral goals and objectives); and 

c.
goals should describe what this particular child with this particular disability can reasonably be expected to accomplish within a twelve-month period; and

d.
objectives should represent measurable steps between the present level of educational performance and the annual goals.  


NOTE:  too much or too little detail may be an invitation for attack.

*While IDEA 2004 permits the elimination of short term objectives/benchmarks for students taking alternate assessments, CT continues to require objectives for ALL students eligible under the IDEA.

3.
Statement of how the child's progress toward meeting annual goals will be measured--

a.
IEP should reflect a regular schedule of when progress will be measured; and

b.
districts should ensure that objective measurement standards are used; and

c.
each annual goal must include either short term objectives or benchmarks to allow teacher(s), parents and others implementing the IEP to determine at intermediate times of the year how well the child is progressing toward achievement of his/her annual goals.

4.
Statement of how the child's parents will be regularly informed (for example, by means of periodic report cards based on the IEP) at least as frequently as parents of non-disabled children are informed of their child's progress toward the annual goals of the IEP.

5.
Statement of the extent to which progress is sufficient to enable the child to achieve the goals by the end of the year.

6.
Statement of special education and related services to be provided, based upon peer-reviewed research to the extent practicable-- must include the supplementary aids and services to be provided, as well as a statement of program modifications or supports for school personnel that will be provided for the child to:

a.
advance appropriately toward his/her annual goals; and

b.
be involved in and to progress in the general curriculum; and

c.
participate in extracurricular and other non-academic activities; and

d.
be educated and to participate in such activities with other children with disabilities and non-disabled children.  

NOTE:  Remember that when the IEP team is presented with a difficult request or recommendation from a parent or an outside evaluator, the basis for decision should be whether the requested supportive service is necessary in order for the student to receive a free, appropriate public education.  Many services could be beneficial, but unless they are necessary they are not required.

7.
An explanation of the extent, if any, to which the child will not participate with non-disabled children in the regular class and other school activities (discussion in OSEP analysis of this requirement states the explanation does not need to be “burdensome”).

8.
Statement of any individual appropriate accommodations that are necessary to measure academic achievement and functional performance of the child on district-wide or statewide assessment tests AND if the IEP team determines that the child shall take an alternative assessment on a particular state or districtwide assessment of student achievement:

a.
a statement of why the child cannot participate in the 
regular assessment AND

b.
a statement that the particular assessment selected is appropriate.  

9.
Statement of the projected date when special education services will commence, and the anticipated frequency, location and duration of special education services.

10.
Transition services:

a.
IDEA 2004 requires transition goals to be included in the first IEP to be in effect when the child is 16.

b.
In Connecticut - transition planning and related goals and objectives should be included beginning at the annual review following the child’s 15th birthday, or earlier if deemed appropriate by the PPT.  However, the SDE “recommends” that districts consider transition needs and write goals and objectives by the child’s 14th birthday (i.e. the IEP drafted to include the child’s 14th birthday).  

c.
Initial assessments for planning transition goals and objectives must be completed before drafting the IEP.

d.
When transition needs and transition services are being addressed at an IEP team meeting, invite appropriate transition agency representatives.  Examples of appropriate transition related agencies: 

i. Bureau of Rehabilitation Services

ii. Department of Mental Retardation

iii. Department of Mental Health

iv. Board of Educational Services for the Blind

v. NOTE:  If an invited agency member cannot attend a meeting, make arrangements to obtain their participation through other means, including conference calls, telephone calls with staff members, and written statements. 

e.
Make sure the transition plan developed addresses all of the student’s transition needs.  Transition services is defined by the IDEA as a coordinated set of activities for a student with disabilities that 1) is designed as an outcome oriented process, that promotes movement from school to post-secondary education, vocational training, integrated employment (including supported employment) continuing and adult education, adult services, independent living or community services and 2) is based on the individual student’s needs, taking into account the student’s preferences and interests and 3) includes--

i. instruction, 

ii. related services,

iii. community experiences,

iv. the development of employment and other post-school adult living objectives; and

v. if appropriate, acquisition of daily living skills and functional vocational evaluation.

NOTE:  For transition issues, the student’s input is especially important, as the IDEA mandates that the student’s preferences be taken into account.  The IEP team should keep that in mind as transition plans are developed.




f.
The Summary of Performance must be completed for a 




student whose eligibility under special education will 




terminate the following year due to graduation with a 




regular education diploma or due to exceeded the age of 




eligibility.  The team must identify the date by which the 




summary of performance will be completed in the 





following year.

11.
Must give the child notice within one year of majority of the fact that rights will be transferred once child reaches majority.

12.
If a child is blind or visually impaired, IEP must provide for instruction in Braille, or include a statement why instruction in Braille is inappropriate:

a.
“Orientation and mobility services” relates to services provided to blind or visually impaired students.  Services to other children are now addressed more generally in the definition of “special education” in the regulations, which includes “travel training.”

b.
“Travel training” is defined as: providing instruction, as appropriate, to children with significant cognitive disabilities, and any other children with disabilities who require this instruction, to enable them to –

i.
Develop an awareness of the environment in which they live; and 

ii.
Learn the skills necessary to move effectively and safely from place to place within that environment (e.g., in school, in the home, at work, and in the community).

13.
If child is deaf/hearing impaired -- IEP must consider the child's language and communication needs and provide an opportunity for the child to directly communicate with peers and professional staff in the child's preferred communication mode  (i.e., if parents prefer sign language over district's choice of another form of communication for this child, district must provide opportunity for communication in sign language with peers and professional staff notwithstanding district's choice of another communication teaching mode).

NOTE:  For hearing aids worn in school by hearing impaired students, the school district must ensure that the hearing aid is functioning properly.

14.
If a child's behavior impedes his/her learning or that of others, IEP team must consider, if appropriate, strategies, including positive behavioral interventions and supports to address that behavior.

15.
IEP team must affirmatively consider whether a child is in need of AT devices (which may include eyeglasses or hearing aids) and services. 

a.
The IDEA defines an AT device as “any item, piece of equipment, or product system, whether acquired commercially off the shelf, modified, or customized, that is used to increase, maintain, or improve the functional capabilities of a child with a disability.”  It does not include a medical device that is surgically implanted. 

b.
The IDEA requires that a child with a disability receives “AT service” which means any service that directly assists a child with a disability in the selection, acquisition, or use of an AT device.  The service includes: 

i. AT evaluation (including a functional evaluation in the child’s normal environment)

ii. purchase, lease or other provision of an AT device

iii. selection, design, fit, customization, maintenance, repair and replacement of an AT device

iv. coordination and use with other therapies, if appropriate

v. training for the child (or if appropriate, the family), professionals providing education or rehabilitation, employers, or others who are involved in the major life functions of the child.

NOTE:  The pitfalls for AT issues are typically 1)  failure to raise or review AT issues at all, 2)  failure to train staff or family members in the use of the AT device, and 3) lack of a designated staff member to ensure that the device actually gets used, used properly, maintained properly, and repaired if necessary.   

16.
IEP team must consider the language needs of students with limited English language proficiency.

17.
“Parent counseling and training” is defined broadly to obligate the IEP team to:

a.
assist parents in understanding the special needs of their child; and

b.
provide parents with information about child development; and 

c. help parents to acquire the necessary skills that will allow them to support the implementation of their child’s IEP or IFSP.

18.
IEP team should consider whether Extended School Year services (“ESY services”) are appropriate to include within the student’s IEP. 

a.
The IEP team cannot make a decision to deny ESY services on the basis that the district only provides ESY services to children with certain types of disabilities.

b.
In making a decision regarding ESY services, the team should consider the factors set forth in *Reusch v. Fountain, 21 IDELR 1107 (1994) including: 

i. the nature or severity of the student’s disability;

ii. whether the student is likely to lose critical skills or fail to recover these skills within a reasonable time as compared to other students;

iii. the student’s progress in the areas of learning crucial to attaining self-sufficiency and independence from caretakers;

iv. whether the student’s stereotypic, ritualistic, aggressive or self-injurious interfering behaviors prevent the student from receiving some educational benefit from the program during the school year; or

v. other special circumstances identified by the IEP team such as: the ability of the student interact with other non-disabled students; the areas of the student’s curriculum that need continuous attention; the student’s vocational needs; or the availability of alternative resources.

NOTE: In a January 10, 2002 notice, the State Department of Education made clear that ESY eligibility cannot be based solely on a regression/recoupment analysis.  (Update #28)
d. ESY is the exception not the rule and must be determined each year for individual students 

e. Parents should be advised of ESY availability for eligible children

f. Discussion of ESY eligibility should take place at the annual review and services should be offered with sufficient time for any dispute regarding the program to be resolved before the start of the ESY program

19. PPT recommendations should be short, concise and straightforward.  As with the statement of goals and objectives, too much or too little detail is an invitation for attack.

NOTE:  For example, instead of writing that a child will be provided with a 1:1 aide, where appropriate, it is better to recommend that the child have “paraprofessional support throughout the day,” or to the classroom.

NOTE:  Minutes from the PPT are optional.

20. The PPT has 5 school days following a PPT meeting to send a copy of the IEP to the parents.  (Conn. Agencies Regs § 10-76d-13).  It is good practice for a PPT to review the IEP before providing parents with a finalized version.  The recommendations should be read at the PPT.

E.
Timelines for Implementation and Review of the IEP:

1.
School system shall ensure periodic review and revision of the IEP, and this must address lack of expected progress towards annual goals in meeting the general curriculum, the results of any re-evaluation, information provided by the parent, and the child’s anticipated needs.

2.
IEPs must be in effect before special education and related services are provided to an eligible child.

3.
IEPs must be in effect at the beginning of each school year.

4.
IEP must be implemented “without undue delay.” (Commentary to federal regulations discusses having 30 calendar days to write an IEP once a child is found eligible).  However, in Connecticut, districts continue to have 45 school days from date of referral to implement the IEP program.

5.
Changes to the IEP should be implemented as soon as possible.

NOTE:  A common pitfall for school districts revolves around the issue of timeliness.  If a certain type of evaluation or service is written into the IEP, the district should get that evaluation done or implement the service as soon as possible.  Set (realistic) projected dates for completion within the IEP, and stick to them.

F.
Implementation of the IEP:

1.
School system must ensure that child’s IEP is "accessible" to every district person who is responsible for its implementation.

2.
Each teacher and provider must be “informed” of his/her “specific responsibilities” to implement the IEP and the “specific accommodations/modifications/supports” the IEP requires.  “Good faith effort” to assist the child to achieve the goals and objectives of the IEP was added as a result of the reauthorization in 1997. 

3.
OSEP takes the position that the IEP is not a performance contract or a guarantee.

NOTE:  However, this does not mean that a hearing officer (or judge) will not hold districts to statements made in an IEP.  Districts should be cautious about how PPT recommendations and other statements are worded in IEP documents.

4.
At times, it may be appropriate to place a child under an interim IEP, i.e., a trial placement for a set period of time, provided an IEP meeting is held at the end of the period to finalize the child’s IEP.

5. Transfer Students:

a. Receiving district must provide student with FAPE, including services “comparable” to those described in the IEP, in consultation with the parents until such time as the receiving district adopts the previously held IEP or develops, adopts and implements a new IEP.

b. No distinction made between in-state and out-of-state transfers.


6.
Amendment to the IEP


a.
IDEA 2004 permits modifications to the IEP without 

convening a PPT, upon agreement between the district 
and the parents.  SDE has provided a form for this 
purpose.


b.
Connecticut SDE has indicated that PPT Teams must 



complete pp. 1-3 of the IEP, along with recommended 



form, to confirm agreement to modify IEP outside of 



the PPT process.
c.
Districts will need to determine:  who will have authority to amend in between annual reviews?  What types of amendments will be permitted?  How will you document agreement?  How will you ensure all PPT team members are aware of changes?
G.
Planning the IEP team meeting:

1. Invitations:

a.
Must be sent to parents at least five days in advance.

b.
Must include a list of all invitees, including a Board attorney if the district has chosen to invite one.

c.
Must be resent if the meeting is rescheduled, even if the parent has agreed to the rescheduled time.

d.
Must include the purpose, time, and location of the meeting.

e.
If a student is 14 (or younger if appropriate) the notice must include notice that a statement of transition services needs will be developed.

f.
If a student is 16 (or younger if appropriate) the notice must indicate that a purpose of the meeting is to consider needed transition services, must include an invitation to the student, and must include notice of any other agency that will be invited to send a representative.

2. Choosing a time:

a. must be scheduled at a mutually agreeable time and place.

b. reschedule at parent request (up to a reasonable limit) – the parent cannot use the rescheduling privilege as a way of purposefully delaying an IEP team meeting.

c. If the parent waives the five-day notice, get it in writing.

d. If the parent cannot attend, try to ensure their participation through other means, including conference calls.

e. If a parent cannot attend, make sure you have a detailed record of the district’s attempts to have the parent attend, include copies of correspondence, telephone logs, or home visit records.

V.
MANDATED ASSESSMENTS 

A.
Every child with a disability must participate in state and district mandated assessments:

1.
Can be done with accommodations if necessary;

2.
Alternate Assessments with alternate standards (i.e. skills checklist) – available ONLY for students with significant cognitive disabilities (1% of students tested).
3. Assessment results must be reported with the same frequency and detail as for regular education students. 

VI.
DISCIPLINE

A. Overview of Discipline 

1.
May remove a disabled child from his/her current placement to an appropriate interim alternative setting, another setting, or suspension, for not more than 10 consecutive school days, and for additional removals of not more than 10 consecutive school days in that same year for separate incidents of misconduct, as long as the removals do not constitute a change in placement constituting a change in placement.  (See definition of “change in placement”) 

a.
a suspension for up to ten days cumulatively or less (per school year) is not considered a change in placement.

b.
a series of suspensions may be considered a change in placement.

c.
expulsion is any exclusion from school privileges for more than ten (10) consecutive days or exclusion from the school to which the student was assigned at the time of the disciplinary action.

d.
even before a disciplinary incident occurs, an IEP team must review the behavior of all identified students to determine if their behavior impedes their ability to learn or the ability of other students to learn--

i.
if behavior is a factor, the IEP must include goals and objectives to address the behavior.

ii.
anticipate misconduct by conducting functional behavioral assessments (“FBA’s”) and behavior intervention plans (“BIP’s”), including positive and negative reinforcement, prior to the misconduct.

2.
Procedural distinctions - any exclusion from school privileges for more than 10 consecutive school days (per school year) triggers the procedural protections of the IDEA and due process.   If a series of removals constitutes a change in placement, the student is also entitled to additional protections.
3.
After a child has been removed for 10 school days in the same school year, during any subsequent days of removal, the district must provide services so as to enable the child to continue to participate in the general education curriculum, although in another setting, and to progress towards meeting the goals set out in the IEP.

4.
Manifestation determinations not required unless removal is a change in placement. 



NOTE:  Manifestation determinations may be required if the child is eligible under Section 504 – even if the child does not meet IDEA eligibility criteria.

5.
Parental Notice: Local board must notify the student's parents of decision to take disciplinary action on the date on which the decision was made.  Procedural safeguards must also be provided any time a change in placement is being recommended/takes place.
6.
Referral or report of a crime of disabled students to law enforcement officers, to the same extent as reporting for non-disabled students, does not constitute a change in placement.  34 C.F.R. §300.535 

B.
Special Circumstances - Unilateral Removals By School Personnel:

1. Schools may suspend disabled students for not more than 10 cumulative school days (per school year), as a consequence of behavior that would apply to students without disabilities.  During this period schools are not required to provide any educational services to the student, if services are not provided to a child without disabilities who is similarly removed.  34 C.F.R. §300.530(d); 

2.
School personnel may remove a student to an interim alternative educational setting (IAES) for not more than 45 school days without regard to whether the behavior is a manifestation of the child disability, in cases where a child:

a.
carries or possess a weapon
 at school, on school premises, or to a school function under the jurisdiction of 


the SEA or LEA;

b.
knowingly possess or uses illegal drugs
 or sells or solicits the sale of a controlled substance
 while at school, on school premises, or at a school function under the jurisdiction of the SEA or LEA; or

c.
has inflicted serious bodily injury
 upon another person while at school, on school premises, or at a school function under the jurisdiction of the SEA or LEA. 

3.
The interim alternative setting is determined by the IEP Team.  

NOTE:  "Stay Put" does not apply in cases of 1) unilateral removals

 or 2) in instances where the PPT determines the behavior is not a

 manifestation of the child’s disability.

4.
The IEP team must determine whether a functional behavioral assessment is appropriate and whether there needs to be a behavior intervention plan (or revisions to an existing BIP).
5.
A hearing officer may also order a change in placement for not more than 45 school days if the hearing officer determines that maintaining the current placement of the child is substantially likely to result in injury to the student or others.

6.
A school district may also take additional disciplinary action if the same consequences would apply to misconduct by a student without disabilities, if a review of the relationship between the student's disability and the misconduct determines that the misconduct was not a manifestation of the student's disability.  

NOTE:  Seeking a court ordered Honig injunction is still available, although the standard is high.  No requirement of exhaustion of remedies.

C.
Short Term Disciplinary Removals:

1.
Schools may remove a disabled student for misconduct for no more than 10 school days per school year to the same extent as non-disabled students without conducting an IEP team, a manifestation determination or FBA; developing a BIP or providing any educational services to the student.

NOTE:  These “free” days should be guarded carefully.  The IEP team should consider alternative approaches to misconduct particularly as to behavior which “is, or can be readily anticipated to be repetitive” and include strategies in the BIP to address the behavior.  
2.
Following the initial 10 “free” days, subsequent short term suspensions of not more than 10 consecutive days separate incidents of misconduct are permitted provided such removals do not constitute a change in placement.  

3.
A “change in placement” occurs if:


a.
the removal is for more than ten (10) consecutive

school days; or

b.
the child is subjected to a series of removals that

constitute a “pattern”:  i) because the removals total more than 10 school days in a school year; and ii) because the child’s behavior is substantially similar to the child’s behavior in previous incidents that resulted in the series of removals; and iii) because of such additional factors such as:
i)
the length of each removal;

ii)
the total amount of time the child is removed; and

iii)
the proximity of the removals to one another.  34 C.F.R. §300.536
c.
NOTE:  The IDEA regulations do not impose a specific limit on the number of days students with disabilities can be removed from current placement, but schools should exercise extreme caution on repeated removals.
4.
Schools must carefully monitor multiple suspensions after 10 days in a year to determine if they amount to a change in placement.
5.
After a child has been removed for 10 TOTAL days in a school year, the district must ensure the child continues to receive educational services so as to enable the child to continue to participate in the general education curriculum, although in another setting, and to progress towards meeting the goals set out in the child’s IEP.  The child must also receive, as appropriate, a FBA, and behavior intervention services and modifications, designed to address the behavior so that it does not recur.  34 CFR 300. 530(c).

6.
Services provided after the 10th day may be provided in an interim alternative educational setting.  34 CFR 300.530(d)(2).
7.
After a child has been removed for 10 days, if a subsequent removal is for not more than 10 consecutive school days, and is not a change in placement (i.e. it is a short-term removal) services are determined by “school personnel in consultation with at least one of the child’s teachers who determine the extent to which services are needed to:

a.
enable the child to progress in the general curriculum (although in another setting); and

b.
to appropriately progress toward meeting the goals set out in the child’s IEP.”  34 C.F.R. §300.530(d)(4).
8.
After a child has been removed for 10 days, if the subsequent removal is for more than 10 consecutive days (or is otherwise results in a change in placement) the IEP team must convene to determine services necessary under the above standard.  
34 C.F.R. 530(d)(5).
a.
manifestation determination required when pattern of removals become a change in placement;

b.
regulations are flexible – do not give an absolute number of days or removals to reach “pattern of exclusion”; 

c.
review on a case by case basis – administrators should keep meticulous records of days of removal and set low amount of days to automatically require a review by special education director.

D.
Case-by-Case Determinations


IDEA 2004 contains new language:  “School personnel may consider any unique circumstances on a case-by-case basis when determining whether a change in placement, consistent with IDEA requirements, is appropriate.”  34 CFR 300. 530(a).

E.
Manifestation Determinations:
1.
The IDEA regulations establish that IEP teams do not have to conduct manifestation determinations prior to suspending a student with a disability:

a.
if removal is for up to 10 school days in a school year; or

b.
if the student is suspended for a total of more than 10 days in a school year and the series of suspensions does not constitute a change in placement (i.e. not more than 10 consecutive school days, and not a pattern of removals because they accumulate to more than 10 days in a school year; the behavior is similar to prior incidents leading to removal and because of other factors such as length of each removal, total amount of time and proximity of removals). 
2.
Parental Notice: district must notify the student’s parents of decision to take disciplinary action on date of decision, and must have reviewed student’s special education and discipline file.

3.
Manifestation review requirements:

a.
in the case of a recommendation for expulsion or suspensions that constitute a change in placement, the student's IEP team must be convened ASAP, but no later than 10 school days after the decision to discipline.

NOTE:  Keep in mind, that the district may still have an obligation to provide services in the interim.

b.
in Connecticut, 10-233d(i) of the state’s expulsion statute requires the convening of a traditional PPT team to conduct the manifestation determination (*IDEA 2004 permits an “abbreviated” version, referred to as a Manifestation Team).

c.
the IEP team must review the relationship between student's disability and misconduct to determine whether the behavior was a manifestation of the student's disability.

d.
in the case of a recommendation for expulsion, a student may be suspended for a maximum of 10 school days pending the results of the manifestation review, unless otherwise agreed by the IEP team and parents.

4.
The IEP team must review ALL relevant information in the student’s file, including the IEP, teacher observations and any other relevant information.

5.
In making a determination as to whether the misconduct was a manifestation of the child’s disability, the IEP team must determine whether:


a.
the conduct was caused by, or had a direct and 
substantial relationship to, the child’s disability; or


b.
if the conduct in question was the direct result of the 
LEA’s (local educational agency/school district’s) failure 
to implement the IEP.  34 CFR 300.530(e).

*If the IEP Team decides that either (i) or (ii) were met, the behavior IS considered a manifestation of the disability
*If the IEP Team determines that the behavior is a manifestation because the conduct was a direct result of the failure to implement the IEP, the team MUST “take immediate steps to remedy those deficiencies.”  34 CFR 300.530(e)(3).

6.
If the behavior was a manifestation of the student's disability:

a.
Either conduct an FBA (unless already done), and implement at BIP OR if BIP already in place, review and modify the BIP as necessary;
b.
Return to child to the placement from which the child was removed UNLESS the parent and LEA agree to a change in placement.  


*EXCEPTION:  The child does NOT need to return to the pre-disciplinary placement IF removal is made for special circumstances (i.e unilateral 45 day removal, or hearing officer removal).

NOTE:  An FBA does not require parent consent as an evaluation if it is a review of existing data or administering of tests given to all children.  Parents are not entitled to an independent FBA as it is not an evaluation.
7.
If the behavior was not a manifestation of the student's disability:

a.
the administration may proceed with recommendation for expulsion or further suspension.

b.
the student is entitled to FAPE during any period of expulsion or further suspension.
c.
the student must receive, as appropriate, an FBA, and behavioral intervention services and modifications that are designed to address the behavior violation, so that it does not recur.
d.
the student's records must be transferred to the individual(s) charged with making the final decision concerning expulsion, or further suspension.

F.
Parent Appeal:
1. If a parent disagrees with the determination that a child’s behavior was not a manifestation of disability or contests the appropriateness of the alternative educational services, he/she can request a due process hearing (typically an expedited hearing).

2. The school district may also request a due process hearing if it believes that maintaining the current placement is likely to result in injury to the child and/or others.

3. IDEA 2004 provides that during an appeal, “the child must remain in the interim alternative educational setting pending the decision of the hearing officer or until the expiration of the time period specified” for the discipline. 34 CFR 300.533

G.
Discipline of Students Not Yet Identified as Special Education Students:

1.
A student is entitled to procedural protections even if he/she has not been determined to qualify for special services under the IDEA if the local board had knowledge that the student was disabled before the misconduct occurred.  34 C.F.R. §300.534
2.
The local board will be considered to have knowledge if:

a.
the parent has expressed concern in writing to supervisory or administrative personnel, or to a teacher of the child, that the child is in need of special education/related services; OR
b.
the parent requested that the student be evaluated under IDEA; or 

c.
the child’s teacher or other staff member expressed specific concern about a pattern of behavior demonstrated by the child, directly to the director of special education or to other supervisory personnel of the agency.

3.
IDEA 2004 makes clear that the local board will not be 
deemed to have knowledge if:

a. if the parent has not allowed an evaluation of the child;

b. if the parent has refused services, or 

c. if the child has been evaluated and it was determined that the child was not a child with a disability.

4.
If the local board did not have knowledge of the possibility that the student had a disability, the student can be disciplined as if he/she were not a student with a disability.
5.
If a request for evaluation is made during the time period when the child is subject to disciplinary measures, the school district must expedite the evaluation.  If the child is subsequently deemed eligible, the school district shall provide special education to the child.  However, pending the results of the evaluation, the child remains in the setting determined by school personnel.
VII. PROCEDURAL SAFEGUARDS

A. Consent

1. The IDEA 2004 clarifies that districts must obtain “informed consent” before providing special education services.

2. IDEA 2004 also reinforces that it will not be a violation of FAPE if the parent does not consent to, or refuses, special education services.

B. Notice of Procedural Safeguards – must be provided:

1. once per year

2. upon initial referral or request for an evaluation

3. the first time a complaint (State or due process) is filed in a school year AND

4. on request of a parent

5.
whenever there is a disciplinary removal which results in a change in placement.
C. Opportunity to Examine Records and Participate in Meetings

1. Examination of records:

a. The parent may inspect and review all education records that pertain to the identification, evaluation, and educational placement of their child, as well as the provision of FAPE to their child.

b. If the child is eligible for special education, a local school board has 10 days to comply with a parent’s written request to inspect and review their child’s education records; and 3 days to comply if the request is in order to prepare for a meeting regarding an IEP or to prepare for any due process proceeding.

c. Parents of an IDEA-eligible child, are entitled to one free copy of their child’s records under Connecticut regulations.  Conn Agencies Regs § 10-76d-18.

d.
Test protocols are protected by state regulation and 
cannot be copied, although a parent may have the right 
to inspect and review these protocols a means of 
interpreting other evaluative data.

2. Participation in meetings:

a.
District must provide written prior notice (described below) to enable parents to participate in meetings regarding the identification, evaluation, and educational placement of their child, as well as the provision of FAPE to their child.

b.
the following are NOT considered meetings which the parent must be given the opportunity to participate in:

i. informal or unscheduled conversations of agency personnel.

ii. conversations on issues such as teaching methodology, lesson plans, or coordination of service provision if those issues are not addressed in the child’s IEP.

iii. Preparatory activities that public agency personnel engage in to develop a proposal or respond to a parent proposal that will be discussed at a later meeting.

c.
Districts must make efforts to ensure that the parents understand, and are able to participate in, any group discussions relating to the educational placement of their child, including arranging for an interpreter.

d.
If a parent cannot attend a meeting regarding the educational placement of their child, the school district must try to use other means of ensuring participation, such as individual, conference or videoconference calls.

e.
If a school district cannot obtain the participation of parents, a placement decision may be made by the IEP team without the parents, as long as the school district has a record of its attempts to obtain the parents’ participation, including telephone logs, correspondence, and home visits.

D. Independent Educational Evaluation (IEE), described above, is considered a procedural safeguard.

E. Written Prior Notice

1. Parents must be given written notice within a reasonable period of time before the LEA proposes to do any of the following:

a.
initiate or change the identification, evaluation, educational placement or provision of FAPE to a child.

i. graduation from high school with a regular diploma constitutes a change in placement for which written prior notice is required.

b.
refuses to change the identification, evaluation, educational placement or provision of FAPE to a child

2. Content of the notice:

a.
description of the action proposed or refused by the agency,

b.
explanation of why the agency proposes or refuses to take the action,

c.
description of other options considered and rejected and the reasons for said rejection,

d.
a description of each evaluation, test, record or report the agency used as a basis for the proposed or refused action,

e.
a description of any other factors that are relevant to the agency’s proposal or refusal,

f.
statement that the parent is entitled to procedural safeguards, and the means by which they can be obtained,

g.
sources for the parent to contact for assistance in understanding their procedural safeguards.

3. Communication of the notice:

a.
Must be written in language understandable to the general public,

b.
in the native language or other communication mode of the parent unless it is clearly not feasible to do so (if not feasible, take steps to 1)  communicate orally with the parent in his/her native language, 2)  to ensure the parent understands the notice, and to document your attempts in this regard).

F. Disputes:

1. If a parent disagrees with a decision made by the IEP team, the PPT administrator should:

a.
give the parent a copy of the procedural safeguards.

b.
explain that the parent has a right to challenge the IEP team’s decision by filing a request for due process.

c.
provide forms from the State Department of Education for filing a hearing.

d.
provide the telephone number of the state department of education and either provide telephone numbers for low cost or free legal services or explain that the state department of education can provide such numbers.

e.
Explain that a resolution session and/or mediation may be 
an option.

G.
Due Process Hearing Requirements



1.
IDEA 2004 makes significant changes to the processing and 


handling of due process complaints.


2.
Thus, if a parent submits a written request for a due process 


hearing, districts should:

a. Date stamp the receipt of the request;

b. Forward to the special education director/director of pupil personnel;

c. Ensure that a written response is sent within 10 days; and

d. Notify the parents of the scheduling of a resolution session, which must be held within 15 days of the receipt of the complaint.

e. If not resolved to the satisfaction of the parent within 30 days of the receipt of the complaint, the due process hearing may occur.  34 CFR 300. 510


H.
Avoiding a Hearing:  Alternatives to Due Process


1.
Resolution Session


a.
District should advise parent (in writing) that resolution session must be held within 15 days of receipt of complaint.  Set a specific date.  New IDEA regulations provide that “if the LEA is unable to obtain the participation of the parent in the resolution meeting after reasonable efforts have been made and documented, at the conclusion of the 30 day period, the LEA may request that the hearing officer dismiss the complaint.”  34 CFR 300.510


b.
NOT confidential


c.
No attorneys (unless the parent brings one).


d.
Agreements are binding BUT may be voided by either 
party within 3 business days.


e.
Must have someone there from the district with “decision-
making authority.”  Need not have full PPT membership.

f.
May be waived by agreement of the parties in writing, or 
by agreement to go to mediation.


2.
Mediation


a.
Request goes to State Department of Education and SDOE 
appoints a mediator.


b.
Confidential


c.
Agreements are binding and enforceable in court.


d.
Offers the advantage of having a third party serve as “go-
between.”  Any discussions or “concessions” are 
confidential and cannot be brought up at hearing.


e.
Either party has the option of bringing an advocate and/or 
legal counsel. 

3.
Advisory Opinions

a.
Governed by state regulations, Regs. Conn. State 
Agencies § 10-76h-6.

b.
Request for advisory can only be made if there is request 
for due process hearing.

c.
Each side can have no more than 2 witnesses.

d.
In addition to the parent, special education director (and 
an attorney/advocate for each side), only 3 additional 
individuals may attend and/or participate for each party.

e.
Each side has 45 minutes to present that party’s case.  

There is no cross-examination or objections during that 
time.

f.
After each side’s 45 minute “case,” each party has 15 
minutes for cross-examination.  This time may also be 
used to elaborate on your case.


g.
Hearing Officer issues oral advisory within 30 minutes.


h.
Does not affect right to proceed to due process hearing.


i.
Confidential and not admissible in any hearing.
VIII.
When You See Trouble on the Horizon . . .
A.
Before the PPT
1.
Select the five most “difficult” cases and conduct staff meetings to develop proactive strategies.

2.
Call the parents 4-5 days before the PPT meeting and ask if they have specific concerns.  Create clear agenda for PPT meeting.  Share agenda and any reports that will be discussed with the parent prior to the PPT meeting.

3.
Hold a staff meeting prior to the PPT to share information and avoid unnecessary surprises.

4.
Don’t be afraid to hold a PPT meeting if the parent is uncooperative in finding a mutually agreeable time to meet.  Document efforts to obtain parent participation.

5.
Invite parents for informal meetings to share information.

6.
If a parent is demanding unreasonable contact with staff (daily calls, or “drop ins,”), set up plan for routine communication and schedule visits.

7.
Make sure everyone, including regular education teachers, have a copy of the IEP or accommodations page.
8.
If you get a request for records from an attorney, or notice of representation, CONTACT CENTRAL OFFICE, call parent to get better idea of specific concerns and consider calling PPT to proactively address concerns.  DON’T WAIT.
B.
During the PPT:

1.
Focus on areas of agreement during the meeting.

2.
Listen.  Be responsive.

3.
Maintain control.  If the parent becomes too disruptive, recess or adjourn the meeting.

4.
Agree to disagree.  Focus on agrees of agreement.
5.
Take time to review the IEP document BEFORE sending it to parents.  Should not be handed out at the meeting.

6.
If there is disagreement, remind parents of the procedural safeguards.  Review the resolution session requirement and the option to go to mediation.  

7.
Use standardized forms/checklists for consistency and to document decision-making process (i.e. LRE checklist, SED eligibility form, 504 eligibility forms, manifestation worksheets etc.)

C.
Other Considerations

1.
If the parent has an attorney, or if the issues are complicated, consider seeking legal counsel.

2.
If the parent unexpectedly shows up with an attorney, consider rescheduling.

3.
If you receive an unexpected evaluation – give staff sufficient time to review and process the information for adequate response.

4.
Remind staff of FERPA obligations.  Avoid unscheduled or unplanned contact with the parents’ attorney or an independent evaluator.  Do not be afraid to say no, or let me get back to you. 

5.
When you receive a request for educational records, review documents before sending to parent/parent attorney to ensure they are complete, do not contain information regarding other students, “sole possession records,” (i.e. personal notes that need not be shared), or confidential attorney/client privileged documents. 
IX.
Frequent PPT/IEP Issues
1.
Taping – parents have a right to tape a meeting.  We suggest that if a parent does, you also tape so you have your own version.  This becomes an educational record.

2.
PROCESS- eligibility, needs, goals/objectives, services and THEN placement.  Once you agree on the program – you then decide where IEP can be implemented.

3.
Support all program recommendations with clear data/evaluations/recommendations.  MAKE PROFESSIONAL JUDGEMENT about APPROPRIATE PROGRAM.  While it is understandable that schools want to acquiesce to parent requests at times, even if they don’t agree with the parents, parents will often change their minds later.  Since the district bears the responsibility for “recommending” the program or service, and therefore “owns” FAPE – the PPT must ensure it is offering an appropriate program which it could defend.

4.
Minutes – NOT REQUIRED.  Keep only in difficult cases, in which case, use “bulleted” phrases to capture highlights of meeting.

5.
If parents want language in IEP changed because they feel it is in error, you can consider this a request to amend student records.  However, if the parent wants a substantive change to the program, call a PPT, or follow the process for formally amending an IEP to change services.  


6. 
Review IEP BEFORE SENDING OUT.  You have 5 days.

7
Document.  A hearing officer who knows nothing about the case should be able to get a clear idea of the basic chronology of program changes, recommendations etc.

8.
PROGRESS – be able to document progress and ensure it is supported by measurable data.

9.
Due process hearings are often triggered when a student is making a transition.  Any time a child is changing schools, programs or moving from elementary to middle, middle to high school – ensure that there is a carefully documented transition plan.  Staff from sending and receiving placements need to collaborate and be able to demonstrate coordinated transition efforts.

10.
Out of District placements:  If the parent sends a letter saying they plan to unilaterally place a child out of district, call a PPT to review the program.  This is your last chance to “bulletproof” the IEP and address any concerns.  Prior to PPT, contact parent and find out what the issues are.  Request copies of any new information or evaluations.

11.
Residential placements.  A district is only responsible for a residential placement if it is needed for “educational reasons.”  Thus, a child must require a 24 hr/day program in order to derive educational benefit.  Many times, placements are made for medical, home or family issues.  Refusal of a request for residential program should state that the PPT does not believe it is needed for educational reasons and that it is not LRE.  Ensure that the district’s proposed program otherwise meets needs.

X.
What You Need to Know About the Due Process “Process”
A.
Assess your case

1.
What is your “theory of the case?”

2.
Are there procedural flaws that will prevent the hearing officer from reaching the substantive issues?

3.
What is it that the parents are really seeking (i.e., services, reimbursement, retaliation)?

4.
Who would be the district’s witnesses?

5.
What are the strengths and weaknesses of your case?

B.
Know the legal standard for FAPE under the IDEA and for reimbursing parents for unilateral placements.

1.
Two-part test in Board of Education v. Rowley, 458 U.S. 176 (1982):  

a. did the district meet the procedural requirements of the IDEA; and 
b. did the district offer a substantive program designed to confer educational benefit?

2.
Reimbursement to a parent for a unilateral placement is appropriate only if 

a. the district did not offer FAPE; and 

b. the parents’ preferred placement is appropriate.  Burlington v. Department of Education, 471 U.S. 359 (1985).

3.
If a parent withdraws a child or indicates intent to “unilaterally” place, consider convening a PPT to review/revise the IEP.  This may be the last chance to put your “best offer” on the table.

4.
Do your homework on any private placement.

C.
Check your ego at the door.  While the process feels “personal,” district decisions regarding such hearings must be objective and rationale.

D.
Acknowledge emotions, but don’t let them guide the process.

E.
Identify your goals.  Do they include preserving the school-parent relationship?  Avoiding a flood of future due process requests?  

F.
Consider impact of a favorable (or unfavorable) decision.  Alert your Superintendent/Board in advance if litigation is anticipated or if legal fees will be more than usual.  Don’t let them be “surprised.”

G.
Exercise Business Judgment

1.
Cost for educating the student in-district (paraprofessional, transportation, consultation services).

2.
Costs of protracted hearing.

3.
Nature and costs of any private placement.

4.
Likelihood of reaching a mutually agreeable settlement.

5.
Pick your battles. 

H.
Locate all documents.  Consider having work samples, staff resumes, evidence of “excellence” included as exhibits, along with educational records.  

I.
Consider whether your district’s insurance policy covers any litigation costs.  Know when to contact your insurer.

XI.
Top 10 Things NEVER to say in a PPT (or to a parent)
A.
“It’s our decision and we are going to place Johnny in the XYZ program.” 

1.
Avoid pre-determining placement;
2.
Consider parental input and continuum of options.
B.
“We don’t have the money to provide that service.”

C.
“We don’t have a speech therapist (reading teacher, OT etc.).”
D.
“We’re recommending that class because it fits his/her time slot.”
E.
“All of our autistic students are placed in our XYZ class.”

1. Avoid categorical statements based upon disability.
2. Decisions must be driven by the individual needs of the child.
3. Avoid “canned” goals and objectives.

F.
“I’m a regular education teacher, I don’t do special education.”

G.
“Sure, we’ll do whatever the parent wants so we can get out of here.”

H.
“We’re out of time.  Let’s finalize the IEP at our staff meeting next week.”

1.
It is entirely appropriate to hold staff meetings to share


information about a child, even without parents.

2.
However, any decisions that will change a child’s program (IEP) must be made at a formal PPT.

I.
“The PPT doesn’t need to consider your independent evaluation.”
J.
“Because of P.J., the state requires us to put Susie in a regular 2nd grade class.”
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ADDENDA

I.
DEFINITIONS

A. "Deadly Weapon":  "any weapon, whether loaded or unloaded, from which a shot may be discharged, or a switchblade knife, gravity knife, billy, blackjack, bludgeon, or metal knuckles. 

B.
"Dangerous Instrument":  "any instrument, article or substance which, under the circumstances in which it is used or attempted or threatened to be used, is capable of causing death or serious physical injury, and includes a 'vehicle' as that term is defined in this section and includes a dog that has been commanded to attack . . . "  (Conn. Gen. Stat. §53a-3(7)).

C.
"Martial Arts Weapon" means a nunchaku, kama, kasari-fundo, octagon sai, tonfa or chinese star."  

D.
A "firearm" as defined in 18 U.S.C. 921 (which is referenced by the Connecticut mandatory expulsion provisions) means (a) any weapon that will, is designed to, or may be readily converted to expel a projectile by the action of an explosive, (b) the frame or receiver of any such weapon, (c) a muffler or silencer, or (d) any destructive device.  As used in this definition, a "destructive device" includes any explosive, incendiary, or poisonous gas device, including a bomb, a grenade, a rocket having a propellant charge of more than four ounces, a missile having an explosive or incendiary charge of more than one-quarter ounce, a mine, or any other similar device; or any weapon (other than a shotgun or shotgun shell particularly suited for sporting purposes) that will, or may be readily converted to expel a projectile by explosive or other propellant, and which has a barrel with a bore of more than ½" in diameter.  A "destructive device" also includes any combination of parts either designed or intended for use in converting any device into any destructive device or any device from which a destructive device may be readily assembled.  A “destructive device” does not include: an antique firearm; a rifle intended to be used by the owner solely for sporting, recreational, or cultural purposes; or any device which is neither designed nor redesigned for use as a weapon.

E.
The definition of "weapon" under the IDEA as a "dangerous weapon" under 18 U.S.C. § 930(g)(2) as follows:


The term 'dangerous weapon' means a weapon, device, instrument, material, or substance, animate or inanimate, that is used for, or is readily capable of, causing death or serious bodily injury, except that such term does not include a pocket knife with a blade of less than 2 1/2 inches in length.

F.
When considering whether conduct off school grounds is seriously disruptive of the educational process, the term "weapon" means any BB gun, any blackjack, any metal or brass knuckles, any police baton or nightstick, any dirk knife or switch knife, any knife having an automatic spring release devise by which a blade is released from the handle, having a blade of over one and one-half inches in length, any stiletto, any knife the edged portion of the blade of which is four inches and over in length, any martial arts weapon or electronic defense weapon as defined above or any other dangerous or deadly weapon or instrument, unless permitted by law under section 29-38 of the Connecticut General Statutes.  
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WORKSHEET FOR MANIFESTATION DETERMINATION
(For those situations when expulsion or suspension that constitutes a change in 

placement is contemplated)
STUDENT: _____________________________GRADE: ________DATE: __________

1.
PPT PARTICIPANTS (if not otherwise indicated on IEP cover page):

NAME





Title

______________________________

___________________________________

______________________________

___________________________________

______________________________

___________________________________

______________________________

___________________________________

______________________________

___________________________________

______________________________

___________________________________

______________________________

___________________________________

______________________________

___________________________________

______________________________

___________________________________

2.
DESCRIBE NATURE OF STUDENT’S DISABILTY:
3.
DESCRIPTION OF MISCONDUCT:


a.
Date of Disciplinary Action:
____________________________  

b.
Date Parents Notified of Disciplinary Action:__________________


c.
Procedural Safeguards Given?  Yes
No

5.
INFORMATION CONSIDERED IN CONDUCTION MANIFESTATION 
DETERMINATION: 


(Each item below must be considered. Check box as each topic is addressed.)
SYMBOL 91 \f "Symbol"  SYMBOL 93 \f "Symbol" Teacher Observations of the Student 

SYMBOL 91 \f "Symbol"  SYMBOL 93 \f "Symbol" Relevant Information Supplied by Parents

SYMBOL 91 \f "Symbol"  SYMBOL 93 \f "Symbol" Evaluations and Diagnostic Results

SYMBOL 91 \f "Symbol"  SYMBOL 93 \f "Symbol" Student's IEP and Placement


SYMBOL 91 \f "Symbol"  SYMBOL 93 \f "Symbol" Relevant Information Supplied by School Staff

[  ] Other (describe)

6.
Was the misconduct in question caused by the student’s disability, or does the misconduct in question have a direct and substantial relationship to the student’s disability? 

SYMBOL 91 \f "Symbol"  SYMBOL 93 \f "Symbol" YES    SYMBOL 91 \f "Symbol"  SYMBOL 93 \f "Symbol" NO  

Comments:
7.
Was the misconduct in question a direct result of the district’s failure to implement the 
IEP (in relationship to the misconduct in question)?

 SYMBOL 91 \f "Symbol"  SYMBOL 93 \f "Symbol" YES    SYMBOL 91 \f "Symbol"  SYMBOL 93 \f "Symbol" NO  

Comments:

8.
If the answer to either #6 or #7 is “Yes”, the behavior under review is considered a 
manifestation of the student's disability under the IDEA.  
9.
If the answer to both #6 and #7 is “No”, the behavior under review is not considered a 
manifestation of the student’s disability under the IDEA.

Procedure if Misconduct is not a Manifestation of the Student’s Disability:

If the manifestation determination team determines that the misconduct in question is not a manifestation of the student's disability, school personnel may apply the relevant disciplinary procedures to the student in the same manner and for the same duration as the procedures would be applied to a student without disabilities. 

Procedure if Misconduct is a Manifestation of the Student’s Disability:

If the manifestation determination team determines that the misconduct in question is a manifestation of the student's disability, a PPT must be convened to:

1)
conduct a functional behavioral assessment unless the district had conducted a 
functional behavioral assessment before the behavior that resulted in the change 
of placement occurred, and implement a behavioral intervention plan for the 
student; or 
2)
if a behavioral intervention plan already has been developed, review the 
behavioral intervention plan, and modify it, as necessary, to address the behavior; 
and 

3) 
return the student to the placement from which the student was removed, unless 
the parent and the district agree to a change of placement as part of the 
modification of 
the behavioral intervention plan.* 

Unilateral Removals:

* School personnel may remove a student to an interim alternative educational setting (“IAES”) for not more than 45 school days without regard to whether the behavior is a manifestation of the student’s disability, in cases where a student:

1)
carries or possess a weapon at school, on school premises, or to a school 
function; 

2)
knowingly possess or uses illegal drugs or sells or solicits the sale of a 
controlled substance while at school, on school premises, or at a school 
function; or

3)
has inflicted serious bodily injury upon another person while at school, on 
school 
premises, or at a school function. 
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Disciplinary Checklist for Special Education Students

1.
Does the child have a disability?  If no, go to #2.  If yes, go to #3.

2.
If no disability, the district may discipline in accordance with state requirements (not more than 10x or 50 days in a school year).  However, if the current misconduct is not the first disciplinary incident, the district should review prior misconduct and school performance to determine if a referral is appropriate.
 If, after the misconduct leading to disciplinary action happened, the parent or student claim that the child should have been identified as a student with a disability and that you cannot discipline, go to #11.
3.
If child is identified as disabled, is administration recommending expulsion?  If yes, go to #8.

4.
If child is identified as disabled, is administration recommending a suspension?  If yes, go to #5.  

5.
If administration is recommending suspension, but not expulsion, review the student’s prior disciplinary history.  Will this suspension result in the student’s removal from school for a total of more than 10 days for the current school year?  (Don’t forget to look at ISS, bus suspensions).  If YES, consider whether or not there is a pattern of removal.  In other words, is the total number of days over 10, is the current behavior substantially similar to behavior that resulted in prior removals, does the length/duration/frequency of prior removals effectively change the student’s placement?  If district determines that the pattern of removals constitutes a change in placement. the district MUST convene a manifestation PPT within 10 school days of the current decision to remove.
6.
If the series of removals amounts to a change in placement, go to #8.  

7.
If the student has been removed for more than 10 total days in a school year, but the series of removals is NOT a change in placement, the district’s administration can remove the child from the current placement as long as it continues to provide services.  If the current removal is a short term removal (not more than 10 consecutive days), school personnel need only consult with the child’s teacher to determine the extent to which services are needed to allow the student to progress in the general education curriculum and progress towards IEP goals.  

8.
District must convene a PPT and conduct a manifestation determination within 10 days of the disciplinary decision (i.e. typically 10 days from the date of suspension).  If the student will have been removed for more than 10 total days for the school year before the PPT can be convened, the district must consult with the child’s teacher to determine what services are necessary to allow the child to progress in the general educational curriculum and progress towards IEP goals.  

9.
If the PPT determines that the behavior is NOT a manifestation of the student’s disability, the student may be disciplined.  However, the PPT must determine what services are appropriate to allow the child to progress in the general education curriculum and to progress towards IEP goals.  If appropriate, the PPT may recommend an FBA, and/or implement a BIP. 

10.
If the PPT determines that the behavior IS a manifestation of the student’s disability, the district must:

a.
conduct an FBA (if not already done);

b.
implement a BIP (or revise existing BIP);

c.
return the child to the placement from which the child was removed, UNLESS:


i)
the offense involved drugs, weapons or serious bodily injury;

ii)
the parent and school agree to a change in placement as part of the modification of the BIP;

 11.
The student is entitled to IDEA protections, if the district has been deemed to 
have knowledge of the student’s disability before the behavior resulting in 
disciplinary action occurred.  Review the file and determine if:

a.
the parent expressed concern about special education in writing to a supervisory/administrator/teacher;

b.
the parent requested an evaluation;

c.
a teacher or other district personnel, expressed specific concerns about a pattern of behavior to the special education director or other supervisor;


d.
the parent refused to allow an evaluation;


e.
the parent previously refused special education services; or


f.
the child has already been evaluated and found not eligible.


(new IDEA language in bold)

12.
If the district did NOT have knowledge of a possible disability before the behavior, it may proceed with discipline.  However, the district must conduct an expedited evaluation.  If subsequently found eligible, appropriate services must be provided, even in the alternate setting.

13.
If the district DID have knowledge, it may not discipline without first adhering to the IDEA procedures for the discipline of special education students.
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� Planning and placement team.


�  However, the federal regulations make clear that the Family Educational Rights and Privacy Act (“FERPA”) applies to transmission of special education and disciplinary records, triggering the parental consent requirements of FERPA unless an exception applies.  34 C.F.R. §300.529(b)(2)


� The term “weapon” has the same meaning given the term “dangerous weapon” in the United States Code:  “a weapon, device, instrument, material, or substance, animate or inanimate, that is used for, or is readily capable of, causing death or serious bodily injury, except that such term does not include a pocket knife with a blade of less than 2 1/2 inches in length.”  18 U.S.C. § 930(g)(2).


	.   


� “Illegal drug” means “a controlled substance but does not include a controlled substance that is legally possessed or used under the supervision of a licensed health-care professional or that is legally possessed or used under any other authority  under [the Controlled Substances Act, 21 U.S.C. § 801 et seq.] or any other provision of Federal law.”  IDEA § 615(k)(7)(B).





� A “controlled substance” means “a drug or other substance identified under schedule I, II, III, IV, or V in section 202(c) of the Controlled Substances Act (21 U.S.C. § 812(c)).”  IDEA § 615(k)(7)(A).





� “Serious bodily injury” is defined as “a bodily injury which involves: (A) a substantial risk of death; (B) extreme physical pain; (C) protracted and obvious disfigurement; or (D) protracted loss or impairment of the function of a bodily member, organ, or mental faculty.”  18 U.S.C. § 1354(h)(3).





	


� State regulations state that districts should have a process to ensure the “prompt referral to a planning and placement team of children who have been suspended repeatedly or whose behavior, attendance or progress in school is unsatisfactory or at a marginal level of acceptance.”  Regs. Conn. State Agencies § 10-76d-7. 
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