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Connecticut employers should be aware of these im-
portant developments at the national level. More in-
formation is available by contacting any member of
the Labor and Employment Law Department of
Shipman & Goodwin LLP.

O No Reverse Age Bias: The U.S. Supreme Court has
rejected aclaim by agroup of workersintheir 40'sto
theeffect that restricting retiree health benefitsto those
who reached age 50 by a certain date violates the
ADEA. TheEEOC'sview that younger employeescan
sueover preferential treatment of their eldersis” clearly
wrong,” according to the majority opinion.

O Electronic Job Applicants: Thefederal government
has issued proposed guidelines on what constitutes
ajob applicant for EEO tracking purposes when an
unsolicited application arrives by electronic mail. The
information can be found — where else? — on the
EEOC' swebsite.

O New OvertimeRules: After yearsof preparation and
considerablelobbying by both labor and management
representatives, the U.S. Department of Labor hasis-
sued new regulations defining what workers are and
arenot eligiblefor overtime pay. The new rulesdo not
become effective for 120 days, which is intended to
allow employerstimeto adjust their practices.

O Weingarten Refinement: TheU.S. Supreme Court has
let stand an NL RB decision to the effect that empl oy-
ees reguesting union representation in an investiga-
tory interview may choose a specific representativeif
more than one such representative is equally avail-
able Thejustices brushed aside various employer ar-
guments, including the claim that there would likely
be litigation over employer judgment calls on whether
an employee's chosen representative is reasonably
available.
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$500,000 M essage:
CFMLA Has Teeth!

When avice president at Cendant Corporation left for mater-
nity leave, she had a good job, was getting good reviews, and
was producing good results for the company. When it wastime
for her to return, she was offered a lesser position and was told
her former job was no longer available to her. When Cendant
refused to discuss a severance package, the employee filed an
FMLA complaint with the Connecticut Department of Labor.

A hearing officer ruled in her favor, and a Superior Court judge
upheld her victory on appeal. The ruling wasthat she had estab-
lished a causal connection between her leave and her removal
from her old position. It didn’t matter that part of the business
she had been responsible for was sold to another company while
she was out. More surprising, it didn’t matter that she couldn’t
provethat Cendant intended to discriminate against her. Accord-
ing to the court, thereisstrict liability under Connecticut’' sFMLA
law, meaning that intent isirrelevant.

Because the vice president was compensated in various ways,
her damages added up to amost half of a million dollars. They
included lost wages, bonuses, stock options and severance. Al-
though the employer argued that including al these elements
constituted an abuse of the hearing officer’sdiscretion, the court
rejected that claim.

Our advice to employers is to be sure they have an airtight
business justification before demoting or dismissing someone
who has recently exercised FMLA rights, or for that matter en-
gaged in any other protected conduct. In the Cendant case, the
employer’s problem was that it appeared the employee would
have beenleftin her original job if she had never taken aleave of
absence. Even if that wasn't true, it wasimpossible for Cendant
to proveit.

This case also illustrates another mistake employers should
avoid, i.e. failure to seize an opportunity to negotiate acompro-
mise settlement early in the course of the dispute. Presumably
Cendant could have settled the matter with a modest severance
package before both sides became heavily invested in the pro-
cess, and beforethe DOL hearing officer’sinitial decision.



Can Company | mpose
Cut In Commission?

If you are an employee at will, and have no express or implied
contract for a specific duration or a specific level of compensa-
tion, your employer can cut your wage or salary at any time for
any legal reason. But what if the cut relates to work you have
already performed, reducing the amount you weretold you would
be paid for that work?

This was the question facing a judge in New Haven when a
Motorolacell phone salesman sued over acut in hiscommission
schedule. When he was hired, he was told he would receive
compensation based not only on cell phone sales, but also on
“residual” commissions based on the customer’s use of the phone
over time. Asthe economics of cell phones changed, Motorola
cut out the “residual” portion of the commission structure, not
just for future sales but past sales on which commissions were
still being paid.

When one of the salesmen went to court, Motorola moved to
have the suit thrown out, based on the well-known principle set
forth at the start of thisarticle. However, neither side could find
any Connecticut casesin which the principle had been appliedin
away that cut off paymentsfor work doneinthe past. Thejudge
said he wastroubled by letting Motorolaout of the deal it made,
but wasn't sure the employee should be insulated from any
changes, no matter how circumstances might change. He de-
clined to dismiss the lawsuit, but said the employee had some
convincing to do when the case went to trial.

Our opinion is that the judge has a tough job, too. Nobody
wantsto see an employee mistreated, and after all adeal isadeal.
However, it does seem incongruous that Motorola could fire the
salesman for no reason at all, and yet can’t touch his residual
commissions. This case highlights one of the problemswith liti-
gation. Theoutcomeis*“all or nothing”, when perhapsthefairest
solution would be acompromise.
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ADEA and FEPA
Share Age Floor

Everybody knows that the federal Age Discrimination in Em-
ployment Act protects people 40 and over from age bias in the
workplace. Until recently, however, most practitioners felt that
there was no age floor under Connecticut’s Fair Employment
PracticesAct. Intheory, someone age 21 could havefiled acom-
plaint over preferential treatment of an 18-year-old.

Within the past year, however, two federal court judges faced
with this issue have ruled that Connecticut’s statute must have
been intended to track federal law, and that people under age 40,
therefore, are not within the protected class.

Themost recent caseinvolved a37-year-old TV producer work-
ing for Channel 3 whose schedule was changed when ayounger
employee was given her schedule. The court said any time an
employment decisionismadeit will affect employeesof different
ages, and it would be nonsensical if every such decision wereto
be actionable. In reaching this decision, Judge Ellen Burns was
following thelogic of Judge Christopher Droney in a2003 case.

Our opinion is that recent age discrimination decisions have
brought some needed moderation to the tendency of employees
to claim age bias at the drop of ahat. In addition to the establish-
ment of an age floor under CFEPA, theseinclude the rejection of
the reverse age bias concept, and the ruling that five years or so
of differenceinageisn’t legally significant.

Anthem Proceeds
Spark Litigation

When Anthem Blue Cross and Blue Shield decided to
demutualize a few years ago, the resulting distribution of cash
and stock to policy owners in Connecticut produced a flood of
disputes over who is entitled to the money. One of the most
hotly contested issuesiswhether employeeswho paid ashare of
the premiums are entitled to a share of the payout.

Since Blue Cross covers the lion’'s share of public sector em-
ployees in Connecticut, unions representing public workers are
at the center of the controversy. For example, AFSCME hassued
dozens of municipalitieson behalf of itsmembers. Teacher unions
have al so been involved, and in many cases have had to address
the complication that board of education employees are covered
by municipal plans. Under those circumstances, the
demutualization proceeds go to the city or town, not the school
board that employs the teachers and has the collective bargain-
ing relationship with their union.

continued on page 4
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LEGAL BRIEFS
and footnotes

Arbitrator views “Casino”: When a
Tilcon employeewasfired for leaving aco-
worker a voice mail message laced with
threatsand expletives, his defensewasthat
he only intended to parody a scene from
the Joe Pesci movie, “ Casino,” and meant
no harm. An arbitrator ordered him rein-
stated, and in his written opinion men-
tioned that as part of his decision-making
process, he had viewed the movie. A re-
viewing court set the decision aside, find-
ing it wasimproper of thearbitrator to con-
sider evidence not presented at the hear-
ing, which the parties had no opportunity
to comment on or respond to.

Last Chance: A Tolland teacher who
showed an inappropriate video to his stu-
dents was allowed to continue working
under alast chance agreement. When the
press made an FOI request for a copy of
the agreement, theteacher objected, claim-
ing it wasa"teacher evaluation document”
exempt by law from disclosure. An appeal's
court hasissued aruling rejecting that ar-
gument, and finding that a last chance
agreement isapart of thedisciplinary pro-
cess and therefore discloseable under the
Freedom of Information Act.

16 Strikes, You're Out: When the un-
employment compensation administrator
granted benefitsto areceptionist who was
tardy 16 times, the employer appealed. The
Board of Review reversed that decisionand
denied benefits. Although attendance
problems generally are not enough to war-
rant disqualification unlessthereareat least
three no-show, no-call instanceswithin 18
months, the Board found the receptionist’s
pattern of tardiness, despite repeated warn-
ings, was serious enough to constitute
willful misconduct.

Fitness for Duty: After aNew Milford TribesEscapeFMLA: A federal appeals

police officer took sick leaveto deal with
his depression and anger, a dispute arose
over whether themunicipality wasentitled
to see hismedical recordsin order to as-
sess whether he was fit to return to duty.
When an arbitration panel said yes, the
police union went to court. The judge
agreed with the arbitrators on that point,
and also upheld their ruling to the effect
that suspending the officer for not pro-
ducing the requested records does not
constitute discrimination on the basis of
amental disability.

FemaleFirefighters. WWomen sometimes
have a difficult time in the traditionally
maleworld of firefighting. Within the past
month, two decisions in discrimination
cases brought by female firefighters in
Connecticut have been announced, with
strikingly different results. A lieutenant in
New Haven who alleged race and sex dis-
crimination won afederal court jury ver-
dict of over $1.4 million plusattorneysfees.
However, another federal judgethrew out
alawsuit by awallingford firefighter who
claimed she had been disciplined more
harshly than similarly situated men. The
judge said she failed to refute the
employer’s defense, which was that she
was suspended for lying about her rea
sonsfor wanting time off from work.

Defamation Revisited: Inour lastissue
wereported that the Connecticut Supreme
Court ruled thereisno basisin this state
for aclaimof “self-defamation” by an em-
ployeewhoisfired for areason he claims
isuntrue but he feels compelled to repeat
to prospective employers. Thekey to that
result was that the employer told nobody
but the employee why he wasfired. In a
more recent case, a judge ruled that an
employer can be sued for defamation if it
repeats the fal se accusations to co-work-
ers during the course of its investigation
into the employee’s aleged misconduct.
Incidentally, the Supreme Court’s rejec-
tion of the concept of self-defamation in
Connecticut has led a federal court to
throw out $500,000 of an $837,000jury ver-
dict in favor of the employeeinvolved in
that case.

court has ruled the Mashantucket Pequots
and other Indian tribes cannot be sued un-
der the Family and Medical LeaveAct, be-
cause Congress did not clearly indicate an
intent to abrogatetribal immunity. The court
warned that unless Congress acts, workers
in tribal casinos may be without many of
the protections applicable to other private
sector employees.

Giordano's Legacy: Former Waterbury
Mayor Philip Giordano negotiated a con-
tract with the city’s police union before he
left office, and gave away a mulit-million
dollar retirement benefit that his sussessor
concluded thecity couldn’t afford. In addi-
tion to having major budget problems, the
city’s pension plan is nearly broke, so the
city took the position it couldn’t honor that
portion of the contract. However, the State
Board of Labor Relationsrecently ruled that
the‘impossibility defense” it had previously
recoghized (but never applied) couldn’t be
used here, because compliance with the
contract wasn't literally impossible. If the
impossibility defense doesn’'t apply to an
extreme case like thisone, it probably will
never be applied.

Chief’s Pension Challenged: In an un-
usual case, thefire unionin Windham sued
to block the enhanced pension awarded to
adeputy chief who was not in the bargain-
ing unit. Asisfairly common in police and
fire departments, the deputy’s pension was
provided under the same plan applicableto
bargaining unit employees. Although the
municipality argued the union had no
standing to challenge the computation of
the benefit for someone outside the bar-
gaining unit, the court disagreed. At least
in theory, overly generous paymentsto the
deputy could impair the plan’s ability to
providefor union members.

S & G Notes: Nearly 100 clients and
friends have signed up for our firm's an-
nual seminar for public sector employers
on May 6. For information, please call
SandraSwain at 251-5746 . . . Our firmwill
bemoving it’sHartford officeto new space
at One Constitution Plaza over the Memo-
rial Day weekend.




Thefirst decisions came from labor arbitrators, and generally
favored the unions. For example, teachers in Seymour and
Branford prevailed, on the theory that demutualization proceeds
wereinthenature of premium refunds or investment returns, and
those who contributed a portion of the premiums (or investment)
should receive a pro rata portion of the returns.

Employerswho went to court in an attempt to block arbitration
generally fared somewhat better. For example, the Town of
Wallingford convinced ajudgeto block arbitration of aclaim for
demutualization proceeds by it’s Fire Union, because the parties
never contemplated such an issue arising, and therefore never
intended to arbitrate it. The Wallingford Board of Education
promptly followed suit, and prevented arbitration by the Teacher
Union, based on the same logic, as well as the fact that the An-
them proceeds went to the town, and the board of education had
no control over them.

Recently, however, the situation has become even more con-
fused as a result of court decisions reaching opposite conclu-
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sions. One Superior Court judge found that the North Haven
teachers could arbitrate their claim to a portion of the Anthem
proceeds, while another found that the Branford teachers could
not. Thetwo opinionsreflect along-standing differencein judi-
cial views of arbitrability. Some courts feel that parties should
not have to arbitrate disputes they never contemplated when
they wrotetheir labor agreements, while other feel disputes should
be arbitrated unless it can be said with positive assurance that
arbitration wasn’t intended.

Our opinion is that since Anthem demutualization payments
were based on premium payments, they are most appropriately
used to defray future premiums. Those employers who used the
windfall to declare a “premium holiday” (usually about three
months) generally got no complaintsfrom their unions. After all,
apremium holiday benefitsemployersand employeesin the same
proportions as their respective premium shares, so it's hard to
disputeit’s fairness.



