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One of the most controversial issues in the years following the American Constitu-
tion’s ratification was the role of common law, particularly the common law of
crimes, in the nation’s federal courts.! Specifically, federal judges, lawyers, and
members of the Federalist and Republican parties disagreed intensely about whether
federal judges could base their decisions on sources of law other than the federal
Constitution and federal statutes and, if so, what sources they could use.

Advocates of a federal common law jurisdiction believed that the nation’s courts
needed authority to address issues not anticipated by the Constitution's framers or
members of the first sessions of Congress, especially crimes against the new federal
government. Opponents feared that the federal judiciary would, if allowed such ju-
risdiction, usurp Congress’ law-making power and extend the federal government's
authority beyond that granted by the individual states.? With some notable excep-
tions, the debate generally followed party lines; Federalists, who admired British
common law traditions, favored a federal common law jurisdiction while the Repub-
licans, who favored the more democratic French political system, opposed it.* The
existence of a federal common law jurisdiction was, therefore, both an important
legal and political issue. After more than twenty years of debate, however, the
United States Supreme Court settled the matter in the 1812 case of United States v.
Hudson and Goodwin5

Thomas Jefferson was one of the Republicans who opposed a federal common
law of crimes and his campaign against such jurisdiction was part of his larger battle
to limit federal courts’ power.® Considering scholars’ apparent inability to explain
why “Jefferson was so bitter toward the Supreme Court[,]” former United States
Supreme Court Chief Justice Warren Burger speculated that “it was because, al-
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though Jefferson did not love England, he was an admirer of the parliamentary sys-
tem, and he espoused the idea that the hardy yeomen of America, not six or nine non-
elected Justices, should run the country.”” Alternatively, Burger suggested that it was
because, in Marbury v. Madison, then-Chief Justice John Marshall “went out of his
way to scold—even excoriate—Jefferson’s petty handling of Marbury’s commis-
sion.”® Thomas Jefferson’s public papers and other contemporary materials suggest
that his reaction to, and possible instigation of Hudson and Goodwin’s indictments
contradicted his prior opposition to federal seditious libel prosecutions—prosecu-
tions based on a federal common law of crimes.? There is also considerable evidence
that Jefferson influenced how United States District Court Judge Pierpont Edwards
handled Hudson and Goodwin at the trial court level, including possibly encouraging
the prosecution, Moreover, Hudson and Goodwin is noteworthy because it involved
several prominent Connecticut citizens: Barzillai Hudson and George Goodwin, the
defendants in the case, were the editors of the paper that is now known as the Hart-
Sford Courant;, Judge Edwards later helped draft Connecticut’s 1818 constitution and
Samuel Dana, one of Connecticut’s United States Senators, served as Hudson and
Goodwin’s attorney before the Supreme Court.

[

Disagreement regarding a federal common law of crimes arose partially from
conflicting interpretations of the federal Constitution and statutes implementing its
provisions. For example, Article Il § 2 of the United States Constitution establishes
the types of cases that federal courts may hear.!® Besides its discussion of treason,!!
Article II's only mention of criminal law is a declaration that “[t]he trial of all
Crimes, except in Cases of Impeachment, shall be by jury” in the State where the
crime occurred, or, in the case of crimes committed outside the States, at a place
designated by Congress.!2 Because the Tenth Amendment proclaims that “[tlhe
powers not delegated to the United States by the Constitution, nor prohibited by it to
the States, are reserved to the States respectively, or to the people,”!3 opponents of a
federal criminal common law argued that such jurisdiction was unconstitutional.
Nevertheless, although the Constitution did not expressly empower federal courts to
rely on a common law of crimes, “the federal judiciary under the Constitution was
infused with the common law. [Indeed.] American lawyers and judges . . . had been
schooled in its principles and methods.”'* and Section 34 of the Judiciary Act of
1789 required federal courts to follow state law (which was largely based on com-
mon law) in certain cases.! Further, both the 1789 Process Act and a similar 1790
law established federal court procedures using common law terms and rules, 6 There-
fore. “the Constitution itself could not be fully understood without reference to the
common law.”17

Employing common law courtroom rules, however, is quite different from adopt-
ing common law definitions of crimes. Further, relying on federal judges’ jury in-
structions and several criminal prosecutions during the 1790s, one historian stated
that “{i]t seems to have been commonly assumed that federal authority over crimes
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trial, United States District Attorney Rawle also invoked the “law of nations”—a
non-statutory source of law—to implore the jury to find Henfield guilty. Specifi-
cally, Rawle stated that, if unpunished, Henfield’s act would not only draw America
into the war, but also ignite a civil war between Americans sympathetic to the British
and others supporting the French.’® Therefore, he argued that it “is an offence
against our own country, at common law, because the right of war is vested in the
government only.”5!

Henfield’s Republican attorneys, however, argued that the court lacked jurisdic-
tion because no federal statute either created such a crime or conferred jurisdiction
over such an offense.52 Ultimately, despite Justice Wilson’s charge to the jury that
Henfield's enlistment on a French privateer violated both the “law of nations” and
America’s treaty obligations,33 the jury found Henfield not guilty. Its verdict did not,
however address the legitimacy of a federal criminal common law prosecution,5
Moreover, Professor Palmer has argued that Henfield's Case did not reflect Justice
Wilson's support for a federal criminal common law, Instead, Palmer claimed that
since the charges against Henfield were based on treaties and the law of nations,
Justice Wilson undoubtedly interpreted Section 34 of the 1789 Judiciary Act to apply
the law of nations as it was incorporated in Pennsylvania state law, and did not rely
on federal criminal common law.55

In 1798, District Attorney Rawle pursued another indictment based on federal
criminal common law. This time, however, Rawle appeared before United States
District Judge Peters and Justice Samuel Chase, the latter being the only Federalist
Justice who scholars uniformly agree denied the existence of federal criminal com-
mon law jurisdiction. In United States v. Worrall,’6 Rawle alleged that Robert Wor-
rall offered a federal tax official a bribe in exchange for a government contract to
build a lighthouse on Cape Hatteras, North Carolina.57 After the jury found Worrall
guilty, his Republican attorney moved for an arrest of judgment because the court
lacked jurisdiction over the bribery charge.3® Here, the legitimacy of the federal
courts’ criminal common law jurisdiction was directly challenged for the first time.
Specifically, Attorney Alexander Dallas maintained that “the nature of our Federal
compact, will not . . . tolerate th[e] doctrine™ of “the common law [as] the law of the
United States” because “the judicial authority of the Federal Courts, must be derived,
either from the Constitution of the United States, or from the Acts of Congress made
in pursuance of that Constitution.”> Therefore, since “the Act constituting the office
[of Commissioner of Revenue] does not create or declare the offence” of bribing a
tax commissioner, no federal court could consider such a charge.®9 Undercutting the
authority of Henfield's Case. Dallas claimed that Henfield’s indictment “expressly
charged [him] with a violation of the [nation’s] treaties [which was] a matter cogni-
zable under the Federal authority by the very words of the Constitution.”!

Rawle, however, argued that Henfield’s Case supported the court's common law
Jurisdiction. Specifically, he stated that Henfield's indictment was “not expressly on
the treaty, but on the law of nations, which is a part of the common law of the United
States."%2 Further, he claimed that since federal law created the office of tax com-
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missioner, federal courts had common law jurisdiction to punish attempts to corrupt
that office.> Indeed, Rawle warned that “unless this offence is punishable in the
Federal Courts, it certainly is not cognizable before any State tribunal” and Worrall
would go unpunished.®

Nevertheless, Justice Chase dismissed Worrall’s indictment. “[T]he United
States,” he said, “as a Federal government have no common law.”65 Justice Chase
cogently argued that because each state adopted and later revised different portions
of English common law, it was impossible to know what provisions a federal com-
mon law would included.$¢ Therefore, while Worrall’s “indictment [was] for an
offence highly injurious to morals, and deserving the severest punishment,”” Justice
Chase concluded that “[jludges cannot remedy political imperfections, nor supply
any Legislative omission.”®® Judge Peters, however, believed that “[w]henever a
government has been established, [he had] always supposed, that a power to preserve
itself, was a necessary, and an inseparable, concomitant.”%

Unable to agree on the applicable law, Justice Chase and Judge Peters, together
with Attorney Rawle, wanted to put the case “into such a form, as would admit of
obtaining the ultimate decision of the Supreme Court, upon the important principle of
the discussion,” meaning the existence of a federal criminal common law.”  Attor-
ney Dallas, however, maintained that he was not “authorised [sic] to enter into a
compromise of that nature.”’! Because early federal court rules do not appear to
have allowed a prosecutor to appeal a court’s dismissal of an indictment, the case
was closed.

Considering the Supreme Court’s membership in 1798, Dallas’ statement appears
to have been both a shrewd. political and legal tactic. In 1798, the Supreme Court
included Chief Justice Ellsworth and Justices Cushing, Iredell, Paterson, Chase, and
Washington.” Although scholars disagree,” there is evidence that Chief Justice Ells-
worth and every other Justice except Justice Chase recognized the existence of a
federal criminal common law,’* Accepting this to be true, if Dallas had agreed to
certify the question, the Supreme Court would have rejected Chase’s position by a
five-to-one vote, thereby affirming federal courts’ criminal common law jurisdiction.
Consequently, Dallas’ position served both his client’s interest and avoided a politi-
cal defeat for his emerging Republican party.

While neither Henfield’s Case nor Worrall involved the crime of seditious libel,
other federal courts relied on commion law jurisdiction to convict Republican news-
paper editors of that crime. For example, in 1795 and 1797, Chief Justice Ellsworth
presided over two criminal common law libel indictments against the New-York
Journal's editor.”® In 1798, before the enactment of the Sedition Act on July 14,
federal District Attorneys in New York and Pennsylvania pursued similar indict-
ments against editors of the Aurora (Philadelphia), the Time Piece (New York) and
another unidentified New York newspaper.”® Consequently, because Federalist
judges and prosecutors were consistently punishing the Republican critics of Federal-
ist officials, the issue of a federal criminal common law became an intensely partisan
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federal common law was an “audacious™ claim, Professor Stewart Jay claims that
Henfield’s 1793 “prosecution drew the approval of a wide range of important politi-
cal figures, from Hamilton and Jay to Jefferson and Randolph.”'%” Considering Jus-
tice Wilson's statement that American law rested on common law and District
Attorney Rawle’s assertion that Henfield's manning a French privateer was “an of-
fence against our own country, at common law,"'0% some observers conclude that
Jefferson must have realized that he was supporting a federal common law prosecu-
tion. However, if Jefferson understood the case to have turned on Pennsylvania state
law, as Professor Palmer argued, this conclusion is unwarranted.

More tellingly, during the 1808-1809 embargo on foreign trade, Jefferson ap-
proved of federal action to enforce the Embargo Act, including the arrest and prose-
cution of smugglers. Because the Embargo Act did not create penalties for violating
the Act, these punishments were based on federal criminal common law. Neverthe-
less, writing to Treasury Secretary Albert Gallatin on August 11, 1808, Jefferson
stated that “I am clearly of opinion this law ought to be enforced at any expense.” He
maintained that if the resistance to the embargo continued, “Congress must legalize
all means which may be necessary to obtain it's [sic] end.”19 Indeed, Congress later
provided such penalties in the January 9, 1809 Enforcement Act.''0 Therefore, it
appears that Jefferson may have dropped his opposition to federal courts’ criminal
common law jurisdiction when doing so served a cause he supported.

While he usually opposed federal courts’ power to punish common law crimes,
Jefferson regularly sanctioned state common law criminal prosecutions, especially
for seditious libel. Indeed, he “accepted without question the dominant view of his
generation that government could be criminally assaulted merely by the expression
of critical opinions that allegedly tended to subvert it by lowering it in the public’s
esteem.” !l As early as 1776, Jefferson’s drafts of a Virginia law protecting religious
freedom upheld “the power of the state to curb dangerous political expressions.”!12

Despite writing to his Attorney General, Levi Lincoln, in 1802 that “I would
wish to see the experiment tried of getting along without public prosecutions for
libels,”!13 in an 1803 letter marked “entirely confidential” Jefferson encouraged
Pennsylvania’s Governor to charge a Federalist printer with seditious libel. De-
nouncing Federalist newspapers, he stated that “I have therefore long thought that a
few prosecutions of the most prominent offenders would have a wholesome effect in
restoring the integrity of the presses.”!!4 Jefferson then explained that “[tihe paper [
now inclose [sic] appears to me to offer as good an instance in every respect to make
an example of, as can be selected . . . If the same thing be done in some other of the
states it will place the whole band more on their guard.”!!5 Not surprisingly, Penn-
sylvania later prosecuted the Federalist editor of the Philadelphia Port-Foiio for sedi-
tious libel.!16

Three years later, in his Second Inaugural Address, Jefferson publicly stated his
belief that the “artillery of the {Federalist] press . . . might, indeed, {be] corrected by
the wholesome punishments reserved and provided by the laws of the several States
against falsehood and defamation.”!!? Jefferson’s wish that officials outside Penn-
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sylvania pursue seditious libel indictments against Federalist newspapers came true.
In 1804 New York indicted the editor of a Federalist paper, The Wasp;!!8 and two
years later federal authorities in Connecticut charged the Federalist editors of the
Connecticut Courant with seditious libel.!!9

il

In the May 7, 1806 issue of the Connecticut Courant, editors Barzillai Hudson
and George Goodwin reprinted an April 28, 1806 Utica (New York) Patriot article
discussing President Jefferson's plan to pay France to persuade Spain to sell Florida
to the United States. The article claimed that “{t]Jhe administration have recom-
mended, and congress, having sat two months in secret conclave, have voted two
millions of dollars, a present to Bonaparte, for liberty to make a treaty with
Spain.”!20 Asking Revolutionary War veterans to remember their fight against taxes
imposed by America’s “acknowledged sovereign,” the article’s author queried its
readers “(fJor what did you walk barefoot and bleeding over the frozen hills of New
Jersey: For what did your blood flow at Brandywine and Monmouth? That your
chosen rulers should become tax-gatherers of an insatiable, savage, blood thirsty ty-
rant?" 12t Instead, the writer asked his readers “[i]f christians support not the friend
of infidelity. If virtuous, reject the vicious. If Americans, discard promoters of
foreign influence. If lovers of independence, frown on the supporters of that admin-
istration which would link your fate with Holland; Switzerland and Spain, to the
chariot wheels of an [sic] usurper.”!2?

During Jefferson’s presidency, Connecticut was a staunchly Federalist state and
one of only two states that did not give him their electoral votes in 1804.123 Jefferson
knew that he could not encourage Connecticut’s Federalist state authorities to prose-
cute the Connecticut Courant's editors for seditious libel. But in March 1806 Presi-
dent Jefferson had appointed Pierpont Edwards, his loyal Connecticut operative and a
prominent New Haven lawyer, as Connecticut's federal district court judge.!2* There-
after, in September 1806,!25 Justice Edwards presided over a federal grand jury,
packed with Republicans by the Republican marshal, which issued indictments
against Hudson and Goodwin.'26 (Judge Edwards allegedly convened this grand jury
in response to a Connecticut state court indictment of the Republican editor of the
Litchfield (Connecticut) Witness for seditious libel earlier that year.)!?” According to
the October I, 1806 Connecticut Courant, the court scheduled the editors’ trial for its
next term in April 1807.128 While the Courant did not reprint Judge Edwards' grand
jury charge from this September session, the Witness recorded the Judge’s April
1806 grand jury charge. The paper’s discussion of seditious libel’s danger is worth
quoting at length, since it likely mirrored his charge to the grand jury that indicted
Hudson and Good-win. In April, Judge Edwards had instructed that

when publications . . . violate the laws of decorum and clearly are not written in order to
promote the welfare of the community, but are the offspring of revenge for disappointment, as
to party views, unfounded in truth, or principle, are calculated to create distrust and jealousy, to
excite hatred against the government, and those who are intrusted with the management of it.
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and Goodwin.'%6 Ultimately, however, Justice Johnson and a majority of the court
adhered to its earlier decision.!'’’ Nevertheless, Justice Story continued to contend
that “a broad criminal jurisdiction was indispensable” to the federal judiciary. !5

Chief Justice Marshall’s position on the doctrine of a federal criminal common
law jurisdiction, however, is less clear. Many years before the Supreme Court de-
cided Hudson and Goodwin, Marshall “had claimed that the [Sedition Act] was
harmless since it only codified the common law criminal rules on seditious libel,”!5
Historians could reasonably interpret his approval of the Sedition Act as a reflection
of Marshall's support for federal courts’ criminal common law jurisdiction.

Marshall’s ruling in a subsequent case, however, undermines this inference. In
the 1808 case of U.S. v. Smith, Marshall rejected the prosecutor’s attempt to punish
the defendant under both federal statutory and common law.!60 Although he limited
the penalty to the statutory punishment, Marshall expressly did not address “the
question whether an indictment can be supported in this Court on common law prin-
ciples.”16! It is unclear whether Marshall believed that the statutory crime and pun-
ishment superceded the common law penalties or whether he believed that federal
courts did not possess a criminal common law jurisdiction. Some scholars, however,
interpret Marshall’s decision not to address the issue as a sign that he opposed the
doctrine. 162

Thereafter, when the question was put directly to the Supreme Coutt in Hudson
and Goodwin, Marshall did not champion the existence of a federal criminal com-
mon law. One possible explanation for this is that Marshall wanted to see the two
Federalists escape punishment. Alternatively, one Supreme Court historian specu-
lated that Marshall did not dissent because he opposed the doctrine of federal courts
possessing criminal common law jurisdiction. This conclusion, the observer ex-
plained, is consistent with Marshall’s “opinions concerning the civil jurisdiction of
the Supreme Court and the inferior federal courts [which] were clearly aimed at con-
straining federal judicial activity within the express grants made by the Federal Con-
stitution and congressional action.”!63 Considering the lack of a clear statement by
Marshall himself, this interpretation appears to be the most reasonable assessment of
Marshall’s opinion on the subject of a federal criminal common law. Moreover, this
conclusion is consistent both with Marshall’s political philosophy and his efforts to
ensure the Court’s legitimacy in the public eye. Marshall shared Justice Johnson's
belief that federal courts had limited powers, as expressly provided by the Consti-
tution and federal statutes. Sensitive to the Court’s public image, Marshall’s decision
not to dissent in Hudson and Goodwin helped present the Supreme Court as a de-
fender of the federal Constitution,!%4

Jefferson’s hypocritical reaction to and possible involvement in the Connecticut
seditious libel prosecutions is revealed in his correspondence and other contempora-
neous documents. In a June 13, 1809 letter to his political lieutenant, Virginia Con-
gressman Wilson Cary Nicholas, Jefferson discussed the Connecticut seditious libel
indictments. “Certain it is,” he wrote, “that the prosecution had been instituted, and
had made considerable progress, without my knowledge, that they were disapproved
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by me as soon as known, and directed to be discontinued.”!6% He further explained
that “I always understood that these prosecutions had been invited, if not instituted,
by Judge Edwards, and the marshal being republican, had summoned a grand jury
partly or wholly republican.”!6 However, despite Jefferson’s apology that “I write
all this from memory, and after too long an interval of time to be certain of the
exactness of all the details,”!67 Jefferson clearly knew of Hudson and Goodwin's
indictments soon after the grand jury proceedings concluded.

Three years earlier, in an October 9, 1806 letter, Jefferson’s Postmaster General,
Gideon Granger, informed him of the case’s facts, and expressed concern that the
“dreadful doctrines maintained by Federalists . . . are to be sanctioned by precedents
given by the republican administration.”'%8 Even Jefferson’s sympathetic biographer
Dumas Malone notes that Jefferson likely read an October 17, 1806 Richmond En-
quirer article discussing the Connecticut grand jury’s seditious libel indictments. 6
Thereafter, on December 20, 1806, other Connecticut Republicans, including
Thomas Seymour, wrote Jefferson of their “complete approval of [the prosecutions]
for libels against the President and Administration of the General Government.”!70
Later, on January 2, 1807, Connecticut Congressman Samuel Dana—who would
later serve as Hudson and Goodwin's attorney—alerted the House of Representatives
to charges brought “in the courts of the United States, not arising under any existing
statute or treaty of the United States, but prosecutions sustained at common law."17t
He also identified the defendants as two newspaper “printers. . .[and two] clerical
gentlemen.”'72 Finally, on February 11, 1807, Jefferson himself discussed the Con-
necticut prosecutions in a letter to Thomas Seymour. After acknowledging the Fed-
eralist state officials’ “afflicting oppression™ under which the state’s Republicans
suffered, Jefferson wrote that “[{w]ith respect to the countervailing prosecutions now
instituted in the Court of the U S in Connecticut, I had heard but little, & certainly, [
believe, never expressed a sentiment on them.”!”3 Further, while he supported re-
straining the press:

within the legal & wholesome limits of truth, . . . I leave to others to restore it to it’s [sic]
strength, by recalling it within the pale of truth, . . . If this can be done in your State, [ trust we
shall soon see it's [sic] citizens rally to the republican principles of our Constitution, which
unite their sister-States into one family.”“

Considering these several communications, Jefferson was obviously aware of the
indictment of Hudson and Goodwin well before their April 1807 trial date. There-
fore, Jefferson's statement to Congressman Nicholas that the case had progressed
considerably before he learned of it is false. Further, in February 1807 he acknowl-
edged having “never expressed a sentiment on” the trials. Therefore, his claim to
have disapproved of these common law seditious libel prosecutions “as soon as
known” was also untrue. In reality, Jefferson only intervened to stop the one Con-
necticut case he feared would be personally embarrassing—that of Azel Backus.
And once he decided to stop this prosecution, Jefferson acted quickly.!”
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specifically, Dana stated that he believed that the prosecutor had not “acted alto-
gether on his own opinion; I rather suppose that he was impelled by influence of
certain persons who are generally supposed to have the chief weight in appointments
under the United States in” Connecticut.!9® These persons likely included Jefferson’s
Postmaster General, Gideon Granger, who “advised Jefferson on patronage decisions
in Connecticut.”!%* Therefore, the popular theory implicated one of Jefferson’s clos-
est advisors. Indeed, Jefferson’s trust in Granger is revealed by the fact that Jeffer-
son recommended that President James Madison appoint Granger to the Supreme
Court when Justice Cushing died in 1810.'9 Unfortunately for Granger, Madison
found him to be an unacceptable nominee.!% If Granger was involved, it is unlikely
he would have pursued a prosecution so contrary to Republican principles without
Jefferson's support. However, Congressman Dana later discounted this theory, stat-
ing that in 1807 “he had then mentioned [the Connecticut libel prosecutions] to an
officer of the Government, who, when it was mentioned, appeared at that time to
have been entirely ignorant of [themi].”'97 Nevertheless, it is not an implausible claim
that Jefferson directed a trial against one of his enemies. Indeed, Jefferson’s role in
Vice President Aaron Burr’s 1807 treason trial demonstrates how, as President, Jef-
ferson directed another federal prosecution.

In 1806 and 1807, Burr planned to establish an empire in the American South-
west with the help of foreign governments.'% An army officer foiled his plan by
reporting his scheme to Jefferson.!9 Thereafter, Jefferson ordered an investigation
of Burr's activities that led to Burr’s arrest.2? During Burr's trial in Richmond,
Virginia, Jefferson also interrogated one of the prosecution’s key witnesses and of-
fered him a presidential pardon in exchange for his testimony.20!  Jefferson also
instructed the prosecutor how to examine the witness at trial.?02 Considering these
acts, one writer concluded that “Jefferson was personally directing the prosecution
from Washington,” and “the conviction of Burr had become an idea so fixed that it
clouded his judgment.”203

Jefferson also meddled in the litigation concerning the New Orleans Batture, an
area of sand and silt lying between the river’s low water mark and the levee in the
city.204 Although the Batture was traditionally open to the public for various pur-
poses, developers later claimed title to the land and, eventually, sold their purport-
edly valid title to one of Jefferson's enemies.20 Jefferson directed the local officials
to evict the developer from the Batture after the city transferred its claim of owner-
ship, on behalf of its citizens, to the federal government.2%¢ When the developer sued
him, Jefferson tried to rig the outcome in his favor.20? First, he tried to use his
influence within the Madison Administration to ensure that sympathetic judges—
judges that he communicated with directly about his desires—were appointed to the
court that would decide the matter.208 Second, he tried to influence members of Con-
gress to come to his support.2%° Although there is no direct evidence to support the
conclusion, considering his active involvement in Burr’s treason trial and his at-
tempts to fix the case involving ownership of the New Orleans Batture, it is possible
that Jefferson also helped direct Hudson and Goodwin’s indictments.
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II

Unquestionably, Thomas Jefferson was an active participant in the national polit-
ical debate over federal courts’ criminal common law jurisdiction. However, while
he professed opposition to the doctrine, Jefferson flouted other Constitutional and
statutory limits to obtain Louisiana and enforce the Embargo Act during his Presi-
dency. Further, while he opposed a federal crime of seditious libel, Jefferson en-
couraged his Republican allies to use state libel laws to prosecute Federalist
newspaper publishers. He also allowed a federal court to prosecute several Connecti-
cut Federalists for seditious libel. Indeed, Jefferson only intervened to stop the pros-
ecutions when one case threatened to reveal his failed attempt to seduce a friend’s
wife. Even one of his charitable biographers acknowledged that “the charge that
[Jefferson] condoned the {Connecticut indictments} for a time is inescapable.”210
However, while his public papers establish that Jefferson was “something of a hypo-
crite on First Amendment issues,”?!! they do not prove that he personally directed
the Hudson and Goodwin prosecutions.

Nevertheless, because his letters reveal that Jefferson was not forthright about his
knowledge of and reaction to Hudson and Goodwin, there is reason to suspect that he
encouraged the prosecutions. Further, while no available correspondence contains an

" order for Judge Edwards to pursue Connecticut’s Federalist press, the significant gap

in Edwards’ papers invites speculation that such a directive, either express or im-
plied, may have existed. Alternatively, Jefferson’s other Connecticut political lieu-
tenants, Thomas Seymour or Gideon Granger, may have relayed Jefferson’s wishes
to either Judge Edwards or the District Attorney. There is also substantial evidence
showing a connection between Jefferson’s wishes and Judge Edwards’ handling of
the case.

Undoubtedly, both Jefferson and local Republicans wanted to exact revenge on
Connecticut's Federalists for their unending persecution of Republicans within the
state. Until 1806, however, the Republicans had no government positions—particu-
larly judgeships—from which to retaliate because Federalists held all of the state
offices. In that year, Jefferson’s newly-appointed federal district judge quickly be-
gan prosecuting Federalists for the federal common law crime of seditious libel,
likely with Jefferson’s support, and possibly at his suggestion.

Although Jefferson also despised the federal judiciary and wanted to limit its
power, it is improbable that he instigated or encouraged these prosecutions as a vehi-
cle to obtain a ruling from the Supreme Court invalidating a federal criminal com-
mon law jurisdiction. In early 1806 the Supreme Court had only one Republican
Justice—Jefferson’s own appointee, William Johnson. If the defendants were con-
victed and appealed to the high court, and Justice Story and Judge Edwards’ reports
of the Justices’ support for a federal common law of crimes were true,212 then the
Court would likely have reached a decision that Jefferson opposed. Even if Jefferson
believed he could delay any such appeal for several years, it is incredible that he
could have predicted accurately that the Court would have a Republican majority
before it considered the case.
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1806 Litchfield (Connecticut) Witness article recording that session's indictments does not mention
charges against either Hudson or Goodwin, Indeed, the April grand jury could not have indicted them
because the article prompting the indictment did not appear until the Connecticut Courant’s May 7, 1806
issue.

127 Preyer, 242.

128 Connecticut Courant, October 1, 1806 (reporting trial at next session); Heckman, 703 (placing
the date of the court's next session as April 1807).
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131 Ibid. In April 1806, the six Justices of the Court included Chief Justice Marshall and Justices
Cushing, Chase, Washington, Paterson and William Johnson. Black's Law Dictionary, 1651, Chase was
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Nor was it uninteresting to the world, that an experiment should be fairly and fully made,

whether freedom of discussion, unaided by power, is not sufficient for, the propagation and
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protection of truth—whether a government, conducting itself in the true spirit of its constitu-
tion, with zeal and purity, and doing no act which it would be unwilling the whole world
should witness, can be written down by falsehood and defamation. The experiment has been
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pronounced their verdict.
Thomas Jefferson, Second Inaugural Address (Mar. 4, 1805), in Jefferson: Writings, 521-22.
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214 See Burger, Address at the Supreme Court Historical Society Annual Lecture. Although Hudson
and Goodwin prevented America’s federal courts from exercising a criminal common law jurisdiction,
that decision did not address whether federal courts possessed a civil common law jurisdiction—a juris-
diction concerning business law, tort law, property law, and other non-criminal matters. In 1842, how-
ever, the Supreme Court recognized such a jurisdiction in certain cases, Specifically, in Swift v. Tyson,
41 U.S. 1 (1842) Justice Story wrote that Section 34 of the 1789 Judiciary Act did not require federal
courts to follow state court rulings in federal lawsuits between citizens of different states. [nstead, only
state statutes bound federal courts. Therefore, federal judges were free to apply their own interpretation
of “general principles and doctrines of commercial jurisprudence.” Ibid., at 19.

In 1938, however, the Supreme Court rejected this position in Erie Railroad Co. v. Tompkins, 304
U. S. 64 (1938), The Court concluded that the state law that Section 34 of the 1789 Judiciary Act
required federal courts to apply included both state statutes and state courts’ opinions. Leaving no doubt
about the issue, the Court announced that “[t]here is no federal common law.” Ibid. at 78. Therefore, the
larger question of the federal courts’ common law jurisdiction was not settled conclusively until 126
years after the Court’s decision in Hudson and Goodwin.




146 & Connecricut HisTorY

and punishments was to be limited and limited solely to that which was specified by
statute.” '8 Indeed, Congress had already done so, having created federal crimes in-
cluding treason, violations of international law and various offenses at sea, crimes
committed on federal property, and offenses injurious to federal authority,!?
Nevertheless, Professor Herbert Johnson identified two bases for the proposition
that America's federal courts could also impose punishment for crimes that were not
defined by federal statute. First, he explained that some contemporary writers argued
that “as a sovereign power the United States had criminal jurisdiction over [any]
common law offenses not prohibited by federal statute.”? Alternatively, others
claimed that the Judiciary Act of 1789 gave federal courts a criminal common law
jurisdiction. Specifically, the Act’s thirty-fourth section states that “the laws of the
several states, except where the constitution, treaties or statutes of the United States
shall otherwise require or provide, shall be regarded as rules of decision in trials at
common law in the courts of the United States in cases where they apply.”?! There-
fore, because most states adopted many elements of the English common law,2? some
people argued that federal courts did not need statutory authority to rely on these
sources of criminal common law “in [federal] cases where they apply.”?? Proponents
of a federal common law of crimes also pointed to the Act’s legislative history as
evidence of Congress’ intention to create such jurisdiction. They argued that the
final version’s omission of a clause requiring Congress to define crimes revealed a
desire for federal courts to punish crimes under both common law and the law of
nations.? Professor Robert Palmer, however, argued that the omission is insignifi-
cant because it merely repeated Constitutional language requiring Congress to define
such crimes.2 Therefore, there was and is undecstandable disagreement regarding the
Constitutional and statutory basis for a federal criminal common law jurisdiction.
What is remarkable about this controversy, however, is that scholars even dis-
agree strongly about how individual Supreme Court Justices lined up on this issue.
According to United States Supreme Court Justice Joseph Story, who joined the
Court in 1811, “excepting Ju[stice Samuel] Chase, every Judge that ever sat on the
Supreme Court bench from the adoption of the constitution until 1804 (as I have been
authoritatively inforred) held a like opinion {in favor of] the legitimacy of the fed-
eral common law of crimes.”26 Although Professor Stephen Presser claimed that “no
one has yet refuted Justice Story’s statemént,”?” other scholars have argued persua-
sively that the Justices did not approve of such jurisdiction.28 The source of this
scholarly dispute involves two related issues: (1) whether early federal judges recog-
nized a federal common law jurisdiction and (2) if so, whether the common law on
which they relied consisted of state common law, the law of nations as incorporated
in state common law, or a general federal common law of crimes.? Presser further
-argued that even if there is a difference between these non-statutory sources it was
immaterial to early federal judges.3? Although they disagree about who supported or
opposed the doctrine, scholars would likely agree with Professor Kent Newmyer that
there were “judges and lawyers of learning on both sides™ of the debate regarding a
federal common law of crimes,3!
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Notwithstanding this disagreement, there is evidence that twelve of the first thir-
teen Justices of the Supreme Court, all of whom were Federalists, believed in and
relied on federal criminal common law jurisdiction.3 Chief Justice Jay presided
over a piracy case that was based, in part, on common law.33 Scholars also claim
that Chief Justice Jay's two immediate successors, Chief Justices Oliver Ellsworth
and John Marshall. also supported federal courts’ criminal common law jurisdic-
tion.3* Others argue that the majority of the Court’'s Associate Justices also sup-
ported a federal criminal common law jurisdiction. In 1791, before Congress enacted
America’s first treason law, Justice Wilson presided over a treason trial.33 Justices
Tredell and Paterson, respectively, interpreted the Constitution and Section 34 of the
Judiciary Act of 1789 to allow federal courts to decide cases based on common
law.3 Both Justices Washington and Cushing reportedly “favored the doctrine” of a
federal criminal common law.¥7 Finally, because Professor Charles Warren notes
that since no other Justice joined Justice Chase’s opposition to federal criminal com-
mon law jurisdiction,® one could conclude that Justices Rutledge, Blair, and
Thomas Johnson also supported federal courts’ criminal common law jurisdiction.

Regardless of which, if any, of the early Justices supported a federal common
law of crimes, prosecutions over which they presided during the 1790s that arguably
involved such crimes fostered opposition to both the federal government and the
Federalists who administered it. Federal prosecutions for one of the most potent com-
mon law crimes—seditious libel—illustrated that “the legal and constitutional issues
concerning the common law of crimes were intimately connected to the practical
consideration that political leaders could, and did, use the doctrine of common law
crime to stifle the opposition press and perpetuate themselves in office.”® Accord-
ing to the contemporary court reporter, Thomas Isaac Wharton, “[Tlhe earliest case
on the subject of the common law jurisdiction of the federal courts™ was Henfield's
Case. 0

On February 1, 1793, France declared war on Great Britain.4! Thereafter, in
early April, the French Ambassador enlisted sympathetic Americans to man ships
and attack British vessels along the American coast.42 Later that month, however,
President Washington proclaimed that America would not take sides in the war and
directed American citizens not to join the fight.*> Nevertheless, Gideon Henfield, a
Massachusetts native, boarded a French privateer on May 1, 1793.4 During a naval
battle, the French captured the British ship William and Henfield became its prize
master.*> Federal authorities detained Henfield when he sailed the William into Phil-
adelphia’s harbor .4

In his July 1793 instructions to the federal grand jury considering the charges
against Henfield, Justice Wilson explained that “the basis of the American judicial
system [was] the common law."#’ Describing citizens’ common law duties to each
other and to their nation, Justice Wilson stated that a “citizen who in our state of
neutrality, and without the authority of the nation, takes an [sic] hostile part with
either of the belligerent powers, violates thereby his duty, and the laws of his coun-
try."¥8 Thereafter, on July 27, 1793, the federal grand jury indicted Henfield.#? At
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political issue. Indeed, in 1798, the crime of seditious libel took center stage in
America’s national politics.

Judging solely from its title, “An Act in addition to the Act for the Punishment of
certain crimes against the United States,"”” the July 1798 law did not appear contro-
versial. More commonly know as the Sedition Act, this law established seditious
libet as a federal crime and allowed defendants to prove the truth of their statements
as a defense to the charge. Considering most Federalists’ belief in federal criminal
common law jurisdiction, a legislative act appeared unnecessary. Indeed, the Act
was arguably redundant because Section 34 of the 1789 Judiciary Act appeared to
allow federal courts to apply state law, which in several cases included a law punish-
ing libel.”® Nevertheless, American legal scholars identify at least three reasons for
the Act.

First, Federalists “were worried that in Republican dominated areas it would be
unlikely for seditious libel actions to be brought under state law."79 Second, the Fed-
eralist Congress may have wanted to provide those federal judges who were uncom-
fortable presiding over common law seditious libel prosecutions with a statutory
basis to do s0.80 Others, however, claim that “[e]vidence regarding the enactment of
the Sedition Act would indicate its origin in the fear that the common law crime of
seditious libel would not be within the jurisdiction of the federal courts.”8! Regard-
less of its basis, the Federalist-dominated federal courts enforced the law. Predict-
ably, many of Jefferson’s “active supporters were threatened by the Sedition Act
[and between 1798 and the expiration of the law in 1801,] twenty-five editors and
printers were prosecuted.”2  Among the more significant trials was United States v.
Callender 8?

In 1800, James Callender criticized President Adams as, among other things, a
“hoary headed incendiary” who favored an aristocracy 8 Thereafter, the federal Dis-
trict Attorney for the District of Virginia charged Callender with violating the Sedi-
tion Act.85 At the trial before Justice Chase, however, Callender’s attorneys did not
focus on proving his innocence. Instead, they challenged the Sedition Act's constitu-
tionality and invoked Section 34 of the Judiciary Act of 1789 to argue that the jury
. could nullify the law if it contradicted the federal Constitution.36 ‘

In rejecting such claims Justice Chase insisted that “the judicial power of the
United States is the only proper and competent authority to decide whether any stat-
ute made by Congress. . .is contrary to, or in violation of, the Federal Constitution.”s’
Thereafter, the jury found Callender guilty of violating the Sedition Act.88 Although
the case did not involve the issue of federal criminal common law, Callender is a
useful bridge between a discussion of the doctrine of federal criminal common law
and Thomas Jefferson’s views on the subject. The arguments raised by Callender’s
attorneys challenging the court’s sole power to determine a law’s constitutionality
were more radical versions of Jefferson’s opinion (Jefferson was Callender’s pa-
tron)® and “the general attitude of the Judges of the United States Court had been
one ofg:)he campaign issues” in the 1800 election that sent Jefferson to the White
House.
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As part of his organized opposition to the Alien and Sedition Laws,%! then-Vice
President Jefferson secretly drafted what later became known as the Kentucky Reso-
lutions.”  Jefferson argued that the federal government, and therefore its judicial
branch, “was not made the exclusive or final judge of the extent of the powers dele-
gated to itself,” a view that was diametrically different from Justice Chase's pro-
nouncement in Callender?? Instead. “where powers are assumed which have not
been delegated, a nullification of the [federal] act [by the States] is the rightful rem-
edy.”% Jefferson also claimed that “the power to create, define, and punish. . .crimes
[not explicitly listed in the Constitution was]. . .reserved, and, of right, appertains
solely and exclusively to the respective States.”5 Therefore, the Sedition Act was
unconstitutional because “libels, falsehood, and defamation, equally with heresy and
false religion, are withheld from the cognizance of federal tribunals.”%

While he did not sign his name to his draft of the Kentucky Resolutions, Jeffer-
son voiced his strong opposition to the Sedition Act once he became President in
1801. Indeed. Jefferson wrote that “whenever in the line of my functions [ should be
met by the Sedition law, I should treat it as a nullity.™®" For example, in the case of
William Duane, he “directed that prosecution to be discontinued.”¥8 Later, in a July
22, 1804 letter to Abigail Adams, Jefferson boasted that he had similarly “discharged
every person under punishment or prosecution under the sedition law.”%®

Writing to Edmund Randolph in 1799, Jefferson had stated that “[o]f all the
doctrines which have ever been broached by the federal government, the novel one,
of the common law being in force & cognizable as an existing law in their courts, is
to me the most formidable.”!% Compared to the “audacious bare-faced and sweep-
ing pretension to a system of law for the U S, without the adoption of their legisla-
ture,” Jefferson saw the “bank law, the treaty doctrine, the sedition act, alien act” and
similar laws as small matters.!9! Such a claim was “audacious™ because, unlike most
of the individual states, the federal government had not “adopt{ed] a whole system of
laws ready made to [its} hand™ at its inception.!9 Instead, the federal government
“was only [created] for special purposes, to wit, the management of [the states’]
concerns with one another & with foreign nations.”!03 Therefore, consistent with its
limited, express powers “the common law did not become, ipso facto, law on the new
association,; it could only become so by a positive adoption,” which Congress had not
yet done.'% This requirement that federal courts’ power spring from a specific Con-
stitutional or statutory provision reflected Jefferson's, and his party’s, belief that the
federal government only possessed the powers expressly granted by the Constitution
of the United States.'% On August 13, 1800, Jefferson again discussed federal com-
mon law in a letter to his future Postmaster General, Connecticut’s Gideon Granger.
Jefferson warned “[t]hat if the principle were to prevail, of a common law being in
force in the U S, (which principle possesses the general government at once of all the
powers of the state governments, and reduces us to a single consolidated govern-
ment), it would become the most corrupt government on earth.”!06

However, some historians claim that Jefferson did not consistently oppose fed-
eral criminal common law. For example, despite his insistence that the existence of a
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and to bring any or all of them into contempt, they not only dare to be innocent, but the authors
of them become just objects of detestation and demerit exemplary punishments. . . . Such
publications. if the authors of them may not be restrained, but are permitted to continue them
with impunity, will more effectively undermine and sap the foundation of our Constitution and
Government, than any kind of treason that can be named. 29

In response to Judge Edwards’ charge, the grand jury indicted three people for sedi-
tious libel: Judge Tapping Reeve; Thomas Collier, the Litchfield (Connecticut) Moni-
tor’s editor; and a seminarian named Thaddeus Osgood.!30 Significantly, Judge Ed-
wards’ first grand jury charge never invoked a statutory basis for punishing seditious
libel. Indeed, because the Sedition Act expired in 1801, federal common law was the
only basis on which Judge Edwards’ could have based his charge. He explained this
choice in his closing remarks, stating that in “delivering these sentiments I deliver the
sentiments of a great majority of those Judges who preside in that Court, whose duty
it is to correct the errors of this and all other inferior courts of the United States.”!3!
Both these and Hudson and Goodwin’s later indictments are ironic because, as Du-
mas Malone observed, these “sentiments . . . had historically been opposed by the
Republican party, which claimed that the authority of the federal courts was limited
to what was expressly granted in the Constitution.”!32

Later, in April 1807, when Hudson and Goodwin were to stand trial, the court
postponed their case until September 1807.133 Meanwhile, Jefferson wrote two Fet--
ters to Postmaster General Granger concerning the Connecticut seditious libel indict-
ments.!3*  Unfortunately, these letiers are missing from Jefferson’s papers
Interestingly, upon receiving Jefferson’s correspondence, Granger traveled to meet
with United States District Attorney Huntington and other Connecticut Republi-
cans.!35 In his representations to his colleagues, Granger reportedly stressed the in-
consistency of the prosecutions with Republican principles, indicating that he spoke
in the President’s name,!36

Then, in September 1807, the editors’ attorney objected to the court’s jurisdiction
and asked that Judge Edwards not decide the issue until the Circuit Court judge
arrived, which Edwards agreed to do.!37 At its April 1808 session, the court again
postponed the trial because witnesses were unavailable and the Circuit Cou.rt‘Justice
H. Brockholst Livingston had not yet arrived.'3® Finally, because Justice Livingston
disagreed with Judge Edwards’ assertion of a federal criminal common law juris-
diction when he did arrive, Judge Edwards and Judge Livingston certified Hudson
and Goodwin's challenge to the court’s common law authority to the Supreme Court
in October 1808.13% However, the district court clerk, who was Judge Edwards’ son,
did not send the appeal to the Supreme Court until February 1809.140 In 1810 Fhe
Supreme Court continued the case to the next term, but the Court did not meet during
1811.141 Therefore, the Supreme Court did not consider he case until 1812.

Between April 1806, when Judge Edwards delivered his first grand jury charge,
and 1812, the Supreme Court’s composition changed significantly. In 1806, the only
Republican Justice was William Johnson, whom Jefferson had appointed in 1804.142
However, by 1812 Presidents Jefferson and Madison had appointed four more
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Republicans—Justices Livingston, Todd, Duval and Story—to the high court.!43
Understanding this change, from a four-to-two Federalist majority to a four-to-two
Republican majority and the general position of the two political parties, helps ex-
plain the Supreme Court’s Hudson and Goodwin opinion. Further, it also likely
explains why Hudson and Goodwin's attorney, United States Senator Samuel Dana,
declined to argue the case.!4 Interestingly, United States Attorney General Pinkney
also declined to argue the case.!45 (Apparently, he was too busy with his private
practice of law to appear.)!6 In 1812, unlike today, lawyers were not required to
submit written arguments to the Court. Consequently, the only bases on which the
Supreme Court decided early cases were the arguments made by the parties’ attor-
neys. Nevertheless, without hearing oral argument, the Supreme Court considered
the case's merits. This was highly unusual because the Supreme Court resolved one
of the most contentious legal issues in early American history without either party
presenting their positions to the Court.

Although Hudson and Goodwin were accused only of seditious libel, the Su-
preme Court stated the question that the case presented “broadly because a decision
on a case of libel will apply to every case in which jurisdiction is not vested in those
Courts by statute.”!4” Fittingly, Justice Johnson wrote the opinion. Concerning fed-
eral courts’ common law jurisdiction, he wrote that “[allthough this question is
brought up now for the first time to be decided by this Court, we consider it as
having been long since settled in public opinion.”!%8 Without discussing the several
1790s Circuit Court precedents often cited as having invoked federal criminal com-
mon law jurisdiction, he instead relied on “the general acquiescence of legal men . . .
in favor of the negative of the proposition.”!49

Justice Johnson based his conclusion on three points. First, paraphrasing the
Tenth Amendment, he wrote that the “powers of the general Government are made
up of concessions from the several states—whatever is not expressly given to the
former, the latter expressly reserve.”!S0 Second, “[tjhe legislative authority of the
Union must first make an act a crime, affix a punishment to it, and declare the Court
that shall have jurisdiction of the offence.”!5! Therefore, since criminal common law
“jurisdiction has not been conferred by any legislative act,” federal courts did not
have such authority.!52 Third, Justice Johnson stated that federal courts did not pos-
sess such jurisdiction as part of the judiciary’s inherent power to punish crimes.!S3 [n
contrast, only the power to “fine for contempt—imprison for contumacy—inforce
[sic] the observance of order, &c. are powers which cannot be dispensed with in a
Court.”5%  Accordingly, the Supreme Court concluded that federal courts did not
possess criminal common law jurisdiction.

While he did not publish a dissenting opinion, Justice Story likely disagreed
strongly with Justice Johnson’s majority opinion. For example, despite Hudson and
Goodwin’s statement that federal courts did not possess criminal common law juris-
diction, Justice Story relied on that very doctrine in a later Circuit Court case.'ss
Thereafter, when the defendant appealed that case to the Supreme Court, Justices
Story and Johnson argued about whether the Court was required to follow Hudson
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One of the “clerical gentlemen” indicted by Judge Edwards’ September 1806
grand jury was Azel Backus. When Jefferson later learned that the minister had
subpoenaed several prominent Virginians, he “for the first time conjectured the sub-
ject of the libel.”176 Specifically, after reviewing the indictment, Jefferson understood
that the minister's alleged libel against Jefferson concerned a time “when young and
single [ offered love to a handsome [married] lady.”t’? Apparently, when he wrote to
Thomas Seymour, on February 11, 1807, that he was “conscious that there was not a
truth on earth which [ feared should be known™!7® Jefferson did not expect that his
attempted seduction would be publicly rehashed.

Despite Jefferson's obvious interest in dismissing this case, withdrawing only
one of the Connecticut indictments would have appeared suspicious. Therefore, Leo-
nard Levy has speculated that “[t]he course decided upon was to proceed with a test
case that would draw from the Supreme Court a decision on the question whether the
federal courts possessed common-law jurisdiction over criminal libels.”!7® That test
case was Hudson and Goodwin. By asking the Supreme Court to decide the very
issue on which both Hudson and Goodwin and Reverend Backus’ case were based,
Judge Edwards stopped the embarrassing revelations expected in the Backus case
from surfacing.

Accordingly, nothing in Jefferson’s 1809 account of his reaction to the Connecti-
cut libel trials is credible. Instead, while they do not contain explicit directions, or
send examples of offending papers, as did his letter to Pennsylvania Governor Mc-
Kean, Jefferson's letters convey his wish to his political aides that they prosecute
Connecticut’s Federalist newspapers. Unfortunately, gaps in both Jefferson’s and
Judge Edwards’ papers hinder our attempts to discern Jefferson’s strategic thinking
in these matters.!80 Therefore, one must examine the circumstantial evidence of Jef-
ferson’s involvement in the Hudson and Goodwin indictments.

Connecticut Federalists appear to have particularly irked Jefferson. While he
“had been nettled by attacks from the Federalist press,” its members “in Connecticut
took a back seat to no one in fulminations against the President.”!8! Further, within
months of becoming President, Jefferson planned revenge on Connecticut’s Federal-
ists. While discussing his removal of Federalists from offices newly within his pa-
tronage, Jefferson identified Connecticut as a special problem. Writing to Senator
Wilson Cary Nicholas in July 1801, Jefferson stated that in “Connecticut alone a
general sweep seems to be called for on principles of justice and policy.”!82 Because
Federalists were evicting “every republican even from the commissions of the peace
and the lowest offices], tjhere then we will retaliate. Whilst the Feds. are taking
possession of all the state office, exclusively, they ought not to expect we will leave
them the exclusive possession of those at our disposal.”!8?

Thereafter, Jefferson’s first federal judicial appointment in Connecticut was “his
trusted lieutenant in building up his Connecticut party organization, Pierpont Ed-
wards.” 18 While no existing correspondence shows Jefferson instructing Judge Ed-
wards to pursue Connecticut’s Federalist press, Judge Edwards charged the first two
grand juries impaneled during his tenure to investigate seditious libels against Jeffer-
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son’s administration. Further, Alexander Wolcott, the state manager of the Connecti-
cut Republican Party “attended the [court’s] sessions faithfully and consulted with
the District Attorney frequently.”!8 Later, the Republican-packed grand juries re-
turned indictments against several of Jefferson’s Federalist critics. In 1807, in lan-
guage similar to his 1801 declaration of revenge on Connecticut Federalists,
Jefferson wrote of these prosecutions “that a spirit of indignation and retaliation
should arise when an opportunity should present itself, was too much within the
human constitution to excite surprise or censure.”'86 Later events during the pro-
ceedings in Hudson and Goodwin strengthen the connection between Jefferson’s an-
tipathy for the Connecticut Federalist press and Judge Edwards’ handling of Hudson
and Goodwin.

[n January 1807, Federalist Congressman Dana proposed that, if the federal
courts had criminal common law jurisdiction, Congress should allow “the parties
prosecuted the liberty of giving the truth in evidence.”"¥” Two years later, Represen-
tative John Randolph, a Virginia Republican, illustrated how, without this allowance,
the Connecticut libel prosecutions would cast the Republicans as more repressive
than the Federalists:

For if the sedition law was objectionable because it estabiished a law of libel which permitted
the truth to be given in evidence, a fortiori, the common law doctrine was more so, which not
only established a law of libel the more hideous, because the truth was not permitted to be
given in evidence.!88

Interestingly, between Dana’s January 1807 remarks and Hudson and Goodwin's
April 1807 trial date, Jefferson wrote a Connecticut Republican that he, too, sup-
ported allowing truth as a defense. Specifically, he wrote that the trials “confined to
an appeal to truth only . . . cannot lessen the useful freedom of the press.”!89 In the
same letter, Jefferson twice more advocated limiting the press “within the legal &
wholesome limits of truth” and “recalling [the press] within the pale of truth.”"!190
Thereafter, Judge Edwards interpreted Section 34 of Judiciary Act of 1789 to require
him to follow an 1804 Connecticut law that allowed defendants to prove the truth of
their statements as a defense.!%! If, as he stated in his April 1806 grand jury instruc-
tion, Judge Edwards was following the opinion of the Supreme Court Justices favor-
ing a federal criminal common law, then he would not need to invoke the Judiciary
Act; federal common law is distinct from the state law that the Judiciary Act author-
ized federal courts to apply. Therefore, when Judge Edwards had a choice as to what
law to apply, his ruling apparently responded to Jefferson’s wishes. Indeed, consider-
ing that Jefferson never mentioned a truth defense in his prior discussions of sedi-
tious libel, the timing of his letter and Judge Edwards’ ruling suggest that, at a
minimum, Jefferson’s views influenced Judge Edwards’ decision.

In 1809, Congressman Dana told the House of Representatives that his constitu-
ents believed that “considering the manner in which appointments were made in
[Connecticut], and under the belief that it was through the means of certain influen-
tial characters, that the District Attorney did institute those prosecutions.”!92 More
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A more likely explanation for Jefferson’s apparent encouragement of these sedi-
tious libel prosecutions was to skewer the Federalists with their own political
weapon, the common law crime of seditious libel. Although some principled Repub-
licans disapproved of the prosecutions, both Jefferson and some Connecticut Repub-
licans likely relished the thought of a Supreme Court filled with Federalist judge
having to punish Federalist newspaper editors. While the Court’s membership did
change before Hudson and Goodwin reached its docket in 1812, Federalists outnum-
bered Republicans on the bench untit 1811.283 In 1807, therefore, the Republicans
could anticipate that for quite a few years the Connecticut defendants would live in
fear that the Supreme Court would affirm the court’s power to punish them, a pros-
pect which Jefferson and his fellow Republicans certainly enjoyed.

Consequently, it was by a stroke of luck that the ultimate disposition of Hudson
and Goodwin also contributed to Jefferson’s campaign to limit the federal judiciary’s
powers. Besides temporarily allowing his fellow Republicans to intimidate Connect-
icut’s Federalists with the threat of federal punishment, the case led to a rejection of
the doctrine that federal courts could base their decisions on sources of law besides
those authorized by the federal Constitution and federal statutes. This result was
certainly more than Jefferson had hoped for, and provided him with a welcome vic-
tory in his often unsuccessful campaign to check the emerging power of the Supreme
Court.14
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