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Employee Benefits
Practice Group:

Early Planning and Action on Health Care Reform
The Obama administration has recently dramatically accelerated the release of guidance
on how employers will be impacted by the Affordable Care Act (the “ACA”). As a result,
we are now able to understand some of the steps that employers must take with less than
12 months to prepare for some significant provisions of the ACA that are scheduled to
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go into effect in 2014. These provisions include what the ACA calls “shared responsibility
for employers”, which in effect means the possibility of monetary penalties for certain
employers. Below is a summary of our current view of what employers should be doing
in the coming months to prepare for the “shared employer responsibility” provisions of the
ACA. In addition, there is a brief discussion of a notice employers are required to provide
to employees, although the deadline for providing the notice was recently extended to late
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summer or fall of 2013.

1. Count Employees and Determine Whether You Qualify As An “Applicable
Large Employer”
Despite the enactment of the ACA, there is still no requirement that an employer offer
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health coverage or even a certain level of health coverage to its employees. However,
effective on January 1, 2014 (or the first day of the plan year for a fiscal year plan
beginning in 2014, if later), if an employer does not offer coverage or an appropriate level
of coverage, it may find itself subject to monetary penalties. Whether an employer is
subject to possible penalties is, in the first instance, dependent on whether the employer
employs at least 50 full-time employees, including “full-time equivalent” employees
(“FTEs”). If the employer has 50 full-time employees, including FTEs, it is an “applicable
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large employer” and subject to the potential payment of penalties. This determination
is made on a controlled group basis, meaning that the employer and all of its related
entities are aggregated.
Full time employees are those who work at least 30 hours of service per week in a
month. To determine the number of FTEs an employer has in a month, the employer
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must add up all the hours of service in that month for employees who are not full-time
and divide the aggregate number by 120.
This calculation is made on a month by month basis using the payroll records from the
preceding calendar year, although for 2014, you are permitted to use a shorter period

- at least 6 months - within 2013. Once the monthly numbers are determined, they are
added up and averaged. If an employer was not in existence in the preceding calendar
year, the calculation is based on the number of full-time employees and FTEs reasonably
expected to be employed during the current calendar year. There are special rules that
prevent an employer from becoming an applicable large employer solely on the basis of
seasonal employees employed for a period not exceeding 120 days.
For purposes of the 50-employee calculation, leased employees and independent
contractors are not included. However, we caution that establishing that someone who
works for you is truly an independent contrac¬tor is not easy. The IRS has developed a
20-factor test for independent contractor status, and if you fail it, the tax penalties can be
substantial.

2. If You Are an “Applicable Large Employer”
If an employer determines that it is an “applicable large employer,” the employer must
next determine how many of its employees are full time employees. An employer will
want to make this determination because the penalties that may result from being
an applicable large employer will be based solely on full time employees (i.e. those
employees who average at least 30 hours actually worked per week, inclusive of
overtime). This is a different calculation from the one to determine whether the employer
is an applicable large employer. For this calculation, FTEs are not counted and the IRS
has provided a different look back procedure.
If an “applicable large employer” does not offer coverage to at least 95% of its full time
employees and their dependents (or all but 5 if that is less than 95%), and at least
one full time employee receives assistance in the form of credits or subsidies to help
purchase coverage through one of the state- based health insurance exchanges (the
“Exchanges”) (this will be addressed in future alerts), then the employer must pay a
nondeductible penalty of $2,000 annually for each full-time employee, excluding the
first 30 employees. For example, if the employer determines that it employs 60 full-time
employees and does not offer coverage to at least 55 of them, the employer must pay
a penalty of $2,000 x 30 or $60,000 annually, if at least one of its employees receives
assistance to purchase coverage through an Exchange. Again, note that the penalty
calculation is based solely on full-time employees, and not on FTEs.
If an employer does offer coverage to at least 95% of its full time employees and their
dependents (or all but 5 if that is less than 95%), the coverage must be affordable
and offer minimum value. A plan is affordable as long as the premium for self-only
coverage is less then 9.5% of household income. The ACA allows an employer to
use an employee’s W-2 income to make that determination. Note that spouse and
family coverage is not considered in this calculation. A plan offers minimum value if
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the plan pays at least 60% of the total allowed benefits under the plan. (The IRS will
be developing an on-line “calculator” to help an employer make this minimum-value
determination.)

If the coverage offered by an employer is not affordable or does not offer minimum
value, employees will have the option of seeking subsidized coverage through one of
the health insurance exchanges (if they meet certain income limits). If this occurs, the
nondeductible penalty imposed on an employer is $3,000 for each full-time employee
receiving such subsidized coverage, provided it will never be more than the penalty that
would apply if there was no coverage at all.

3. If You Are Not an “Applicable Large Employer”
If an employer employs fewer than 50 full-time employees (including FTEs), the
employer can determine whether or not it will provide health coverage to employees and
what the details of the coverage will be, without worrying about possible penalties. This
is true even if the employer does offer coverage and the coverage is not affordable and/
or does not offer minimum value. However, an employer with fewer than 50 full-time
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employees may want to consider whether it might reach that threshold in the near future
before making any long-term health coverage decisions.

4. Required Notice to Employees about the Exchanges.
Finally, regardless of the number of employees an employer has, the ACA requires
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all employers who are subject to the Fair Labor Standards Act to provide employees
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the Departments of Labor, Health and Human Services, and the Treasury extended
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Exchanges. The Department of Labor is considering providing model language for the
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with a written notice about the existence of the Exchanges. Although the notice was
originally required to be provided by March 1, 2013, recent guidance jointly issued by
the deadline for providing the notice to a to-be-determined date expected to be in
late summer or fall of 2013, to coordinate with the open enrollment periods for the
notice.

Questions or Assistance?
If you have questions about this alert, please contact one of the members of our Employee
Benefits Practice Group pictured on page 1 of this alert.
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